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APC Logistics Pty Ltd v CJ Nutracon Pty Ltd [2007] FCA 136
Federal Court of Australia, 16 February 2007
Kiefel J
Facts
This matter arose in connection with the transportation of machinery and equipment from the United States by the applicants, APC Logistics Pty Ltd (APC) and Phoenix International Freight Services Limited (Phoenix), to Queensland for the respondents, CJ Nutracon Pty Ltd (CJN) and Multisource Network Corporation (MNC).  The applicants sought, among other things, reimbursement from the respondents for freight charges incurred on transportation.  
A dispute subsequently arose between CJN and MNC in relation to which of them was liable to pay those freight charges to the applicants. 
An unsuccessful attempt by the parties to resolve the dispute took place in early September 2006.  The applicants later contended that, at that meeting, the parties had orally agreed to a mediation of the dispute and, if that was unsuccessful, to an arbitration.  Each of the respondents, though, had a different recollection of the outcome of that meeting.  MNC asserted that there was nothing more than an agreement 'in principle' between the parties for mediation, and if necessary, arbitration.  CJN asserted that no agreement was reached regarding either mediation or arbitration.  
In reliance on the September meeting and the facts outlined below, the applicants and MNC sought to argue before the Court that CJN had agreed, and was bound, to arbitrate the dispute.  The additional facts relied on were as follows:

· In late September 2006, the applicants and CJN entered into an Interlocutory Settlement Deed (the Deed).  Clause 8 of the Deed stated:
"[CJN] will use commercially reasonable efforts to mediate and if mediation is not successful, arbitrate its claim against [MNC] expeditiously at a location to be agreed between [CJN] and [MNC] with the mediation or arbitration being held no later than 15 December 2006 unless otherwise agreed in writing by Phoenix and APC.  For that purpose [CJN] will use its commercially reasonable endeavours to procure execution by [MNC] of the Arbitration Agreement exhibited as Attachment 4 hereto, within 14 days of the date of execution of this Deed by the last party to sign".
· On 22 September 2006, CJN wrote to MNC enclosing the draft arbitration agreement which had been annexed to the Deed, seeking MNC's instructions in relation to the draft.  
· On 3 October 2006, MNC sent CJN an amended arbitration agreement which it had executed, saying:

"The changes in our view more closely reflect what we agreed to in Los Angeles, and leave the essential framework for resolution in place.  Upon receipt of your fully executed counterpart, we will instruct counsel to appear in the Australian proceedings and furnish you with a list of proposed arbitrators for consideration".
· On 5 October 2006, CJN replied to MNC in the following terms:
"Unfortunately you have made a number of changes to agreement which I would say are more inconsistent with discussions in LA than mine which I viewed as logical mechanics.  Having said that…[CJN] are prepared to be flexible on many of the items.  One thing that concerns us is not having a mechanism in place as to the appointment of a arbitrator in the absence of agreement.  There is no point in having an agreement unless we know it will go ahead.  Now that we know LA is the place, I will seek [CJN] attorneys in LA to act but in the meantime could you suggest arbitrators you believe would be appropriate".

· On 6 October 2006, MNC indicated that all it had done to the arbitration agreement was to remove "excess verbiage to clarify the items in dispute.  The major issue is, and has always been, whether the [MNC]-[CJN] contract is cost plus or cost inclusive.  As we both acknowledged in LA, everything else is just 'details'".

· On 23 October 2006, CJN and MNC each nominated arbitrators for the dispute.  

· On 25 October 2006, MNC wrote to CJN and the applicants saying:

"We all agree this case should settle, and I don’t believe anyone wants to litigate.  I think we should hire the very best mediator we can find…abandon the arbitration and stay with mediation until the case is settled."

· The applicants agreed that MNC's proposal was sensible.  However, they asked the respondents to "remember that there exists an agreement to arbitrate on or before December 15, 2006".  This was a reference to the terms of the Deed between the applicants and CJN.  MNC was not a party to the Deed, but was alleged to have since "ratified" the Deed via subsequent actions.
· CJN responded to MNC noting that "…with the latest proposal re splitting Mediation and Arbitration and believe with the right mediator the matters can be resolved without arbitration…".

· On 14 December 2006, after a mediation of the matter had commenced, MNC advised that it did not wish to continue to mediate.  Instead, MNC sought to have the matter referred to arbitration.  
· CJN denied it was bound to arbitrate the matter and contended that the terms of the Deed did not continue in force.  
Matters in Issue
The primary matter in issue before the Court was whether an agreement to arbitrate had been concluded as between all parties, or as between the respondents.
If that question was answered in the affirmative, CJN sought determination of two further matters:

(a) whether the International Arbitration Agreement 1974 (Cth) (IAA) operated in this matter to require a stay of the Court proceedings to allow the parties to conduct an arbitration; and

(b) whether emails passing between the parties constituted a "written agreement" for the purposes of the IAA, the New York Convention and the Model Law.

Decision
Her Honour Justice Kiefel found that "anything amounting to a confirmation or acceptance by the parties that they were in agreement" in relation to arbitrating the disputes was critically absent.  For that reason, Her Honour found that there "was no agreement to arbitrate reached between any of the parties…and therefore nothing to enforce".
It was unnecessary, then, for Her Honour to consider CJN's supplementary questions.
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