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Supreme Court of NSW, 24 May 2005

Austin J

Facts

In December 2001, the Australian Securities and Investments Commission (ASIC) commenced civil penalty proceedings against several directors of One.Tel, seeking compensation and disqualification orders under the Corporations Act 2001.  

The trial in the proceeding began in early September 2004.  The issues in the case were complicated and involved a substantial amount of oral testimony.  The Court dealt with questions of admissibility of evidence for the first 80 sitting days of the trial.

With the prospect of the trial running for over three times the original estimated hearing time, Austin J told the parties that he thought it was desirable that the matter be referred to mediation.

Austin J invited each party to make submissions as to whether they would oppose the making of such an order.  ASIC did not oppose an order for mediation.  The defendants however, opposed the Court making such an order.

Matters in issue

1. Whether the Court has power under section 110K of the Supreme Court Act 1970 (NSW) to order the parties to attend mediation where one party opposes that order being made.

2. Whether the Court has power under section 110K of the Supreme Court Act 1970 (NSW) to order mandatory mediation in civil penalty proceedings.

While the defendants accepted that the Court had power under section 110K of the Supreme Court Act 1970 (NSW) (Act) to order mediation (even though they opposed the order being made), they noted that this power did not extend to criminal proceedings (including civil penalty hearings).  The defendants could claim privilege against exposure to a penalty (penalty privilege) in the present proceeding because it was a civil penalty hearing.  Penalty privilege entitles individuals to resist orders for discovery, or orders requiring the service of witness statements, in civil penalty proceedings if such discovery or service of such statements would incriminate them.  The defendants informed the Court that they would not voluntarily put themselves in a position which adversely affected their right to claim penalty privilege by participating in a mediation.  The defendants argued that they would not be able to participate in good faith in the mediation (presumably by providing full and frank disclosure), if the privilege was compromised.  Subsequently, the defendants argued that they could be possibly in contempt of court pursuant to section 110L of the Act (which requires parties to mediate in good faith), if they were unable to participate in the mediation in good faith.

Decision
Austin J was of the opinion that there was no risk of adversely affecting the defendants’ right to claim penalty privilege if the mediation was carried out.  This was because sections 110P(4) and 110P(5) of the Act did not allow evidence of anything said or any admission made in mediation, or documents prepared for the purposes of mediation, to be admissible in any proceedings before the Court.  In this regard, Austin J observed that a proceeding in the nature of a civil penalty hearing is not necessarily incompatible with a negotiated settlement.  Accordingly, the penal aspect of the present proceeding was not an obstacle in requiring the defendants to mediate in good faith.

Austin J held that the combination of time, escalating costs and strain on the Court’s resources provided an ample basis for the Court to exercise its power of mandatory mediation.  This was regardless of the defendant’s opposition to this course.  The power under section 110K to order mediation may be exercised with or without the consent of the parties.

Austin J ordered that the proceeding be referred to mediation pursuant to section 110K of the Act.

Note: section 110K of the Supreme Court Act 1970 (NSW) has been replaced by section 26 of the Civil Procedure Act 2005 (NSW).   The substance and effect of the section remains the same.
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