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Supreme Court of South Australia

Anderson J
Facts
The State of South Australia (SA) engaged Abigroup Contractors Pty Limited (Abigroup) to construct two opening bridges spanning the Port River in Port Adelaide.  Abigroup subcontracted with Hardesty & Hanover International LLC (HHI) in relation to the design of the bridges and for ongoing construction support services (CSS).
A dispute arose in relation to HHI's design of the bridges and its entitlement to CSS fees.  Abigroup rejected HHI's claim for additional fees and alleged that deficiencies in HHI's design of the bridges had cost approximately $6 million.
The Consultant Services Agreement (CSA) between Abigroup and HHI provided for staged dispute resolution as follows:

1. service of a Notice of Dispute;

2. negotiations between the parties and then between senior personnel; and
3. expert determination.
The CSA provided that the expert determination would be final and binding, except where the determination required a party to pay an amount in excess of $500,000 or related to a dispute for more than $2 million.

The parties agreed to refer their dispute to mediation in place of the notification and negotiation stages of the dispute resolution clause.  At mediation, HHI claimed $860,000 in additional CSS fees and Abigroup claimed $2.3 million in additional costs for remedying design deficiencies.  The mediation was unsuccessful.

Following the mediation, HHI sent a Notice of Dispute to Abigroup claiming $435,000 in additional CSS fees rather than the $860,000 claimed at mediation.  The detailed invoice relied on at mediation included all fees claimed, whereas the Notice of Dispute related only to unpaid fees for the period of 1 December 2005 to 1 December 2006.  HHI asserted that, because the mediation had replaced the negotiation stage, the dispute could be referred directly to expert determination if Abigroup did not pay the amount claimed.  
Abigroup refused to pay the claim and HHI referred the dispute to expert determination.  The expert decided that he had jurisdiction to make a determination and found in favour of HHI, ordering Abigroup to pay $499,840 in additional CSS and design work fees.  
Following this determination, HHI sent Abigroup a second Notice of Dispute claiming $474,000 for additional CSS fees for the period January 2007 through to the end of March 2007.  The dispute was again referred to expert determination and the expert ordered Abigroup to pay HHI $454,000.   

Abigroup commenced proceedings in the Supreme Court of South Australia asserting that the expert determination was outside the terms of the CSA and was, therefore, not binding on the parties.

Matters
The issue at trial was whether what HHI had referred to expert determination represented the actual dispute which existed between the parties and which was the subject of the mediation.  In particular, Abigroup contended that what was referred to the expert was a contrived dispute (so as to fall within the enforceability limit in the CSA) which had never been properly notified in accordance with the CSA.  HHI claimed that when the mediation failed it was then open to it to refer for serial determination whatever individual disputes it chose.
Decision
Anderson J held that, by agreement between the parties, the mediation replaced the first part of the dispute resolution procedure under the CSA, being the notification and negotiation stages.

His Honour found that the mediation defined the "dispute", being those matters which could subsequently be referred to the expert.  When the mediation failed, the only dispute eligible for reference to expert determination was the dispute for $860,000.  What HHI referred to the expert for determination was something quite different from the dispute mediated.  Anderson J found that HHI referred to the expert disputes which were contrived to come under the enforceability limit of $500,000 in the CSA and that this is not what was intended by the parties to the contract.

If HHI wanted to have any further or new dispute determined by an expert, other than the one which was referred to mediation, it was required to notify those disputes in accordance with the dispute resolution clause of the CSA and then follow the procedure set out in that clause.

The CSA did not permit dispute notification to come after the negotiation process (in this case, the mediation).  Because his Honour found that the Notices of Dispute constituted new disputes, HHI was required to follow the prerequisite processes in the dispute resolution clause before referring those disputes to expert determination.  HHI did not do so.  Accordingly, his Honour held that the expert was wrong in deciding that he had jurisdiction and should not have proceeded to make determinations.  The expert's determinations were, therefore, unenforceable. 

Implications
Where a contract places a limit on the value of disputes in respect of which an expert's determination will be final and binding, an obvious tactic is to "slice and dice" the dispute so that it comes under the cap.  While the decision in this case strictly depends on Anderson J's interpretation of the specific dispute resolution clause in the CSA and the facts of the case, his Honour was clearly unsympathetic to such an obvious ploy.

The most significant aspect of this decision is Anderson J's characterisation of the meaning of "dispute" in the context of a staged dispute resolution procedure.  In particular, the issues that were notified and then mediated came to constitute the scope of the "dispute" which could subsequently be referred to expert determination.  Note however that the reasoning does not turn on the use of any particular form of dispute resolution.  If the parties had negotiated the issues rather than mediated, the scope of the matters included in those negotiations would have defined the "dispute" for the purpose of the reference to expert determination.  
The decision has consequences for how a party should conduct itself where the contract provides for staged dispute resolution but places limits on the type or value of disputes that may be final and binding at later stages by (for example) expert determination or arbitration.  In the present case, for example, HHI could have notified its dispute in relation to the additional CSS fees before the value of those fees exceeded the enforceability limit of the expert.  It could have then negotiated or mediated solely in relation to this amount, thereby defining the scope of the "dispute" for the purpose of later reference.  This, of course, requires a degree of foresight.  The general point is that if a contract provides for expert determination or arbitration down the line, but places limits on the value of "disputes" in respect of which the expert's determination will be final and binding, it is critical not to join together issues at the beginning of the process.  Alternatively, if for tactical reasons a party does not want a particular determination to be final and binding, it could raise valid issues to enlarge the scope of the dispute at the outset.
An issue that emerges from this decision is that, as soon as HHI raised a dispute in relation to its fees, Abigroup immediately countered with a claim for several million dollars in design rectification costs.  This would have immediately raised the value of the "dispute" above the enforceability threshold, irrespective of how carefully HHI had framed its initial claim.  This issue may be overcome by, for example, defining the value of the dispute by reference to the amount raised in the initiating notice of dispute only or by excluding the right of set off under the contract.  
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