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Aquagenics Pty Limited v Break O'Day Council (No 2) [2009] TASSC 89
Supreme Court of Tasmania, 2 October 2009
Blow J
Facts
Aquagenics and the Council entered into a contract for the design, construction and commissioning by Aquagenics of upgrading works to the Council's water treatment plant (Contract).  A dispute arose between the parties as to the quality of that work.  The Council asserted that Aquagenics had committed substantial breaches of the Contract and the Council took over completion of the works itself.

Aquagenics commenced proceedings in the Supreme Court of Tasmania contending that the Council had repudiated the Contract by taking over completion of the works.
The Contract contained a dispute resolution clause which provided for the giving of a notice of dispute, which the Council did in January 2009.  The Contract then required that the dispute be referred to arbitration if it had not been resolved within 28 days after the service of the notice of dispute.

The Council contended that the dispute should be determined by an arbitrator and applied to the Court for an order that the proceedings be stayed pursuant to the Commercial Arbitration Act 1986 (Tas) (Arbitration Act).
Matters
The Court was required to determine whether or not there was a sufficient reason why the dispute should not be referred to arbitration in accordance with the Contract (pursuant to s. 53(1) of the Arbitration Act).
In assessing the reasons for and against the dispute being referred to arbitration, the most significant issue to be determined by the Court was whether the Tasmanian proportionate liability provisions
 applied to arbitration proceedings.

In circumstances where the proportionate liability provisions apply, each defendant is liable to the plaintiff only for a proportion of the damage or loss that is attributed to that defendant, and not for the whole of the damage or loss suffered by the plaintiff (which is joint and several liability).
Aquagenics submitted, amongst other reasons, that the dispute should not be referred to arbitration because novel and difficult questions of law were likely to arise concerning the proportionate liability provisions and that it was more appropriate for such questions to be determined by a judge, rather than an arbitrator.

Decision
The proportionate liability legislation limits the liability of a defendant to the amount that the court considers just.  The legislation defines 'court' to include a tribunal, but does not define 'tribunal'.

Blow J considered that an interpretation of the legislation which promoted its purposes was to be preferred, and the extended operation of the proportionate liability to arbitration proceedings would achieve that outcome.  Such an interpretation would also avoid the undesirable situation whereby the law applied by arbitrators would be very different to the law applied by judges.  Accordingly, Blow J found that it was arguable that the word 'tribunal' should be interpreted to include an arbitrator, although he reasoned that it was also arguable that such interpretations stretched the language of the proportionate liability legislation too far.  Therefore, the Court's determination did not rely upon this reasoning.
Blow J held that the proportionate liability provisions are ordinarily applicable in arbitration proceedings because a contract that contains a provision for the resolution of disputes by arbitration will ordinarily contain an implied term that the arbitrator is to have the authority to give the claimant such relief as would be available to him in a court of law having jurisdiction with respect to the subject matter.

The effect of such an implied term is that when a claimant's damages would have been reduced by a court pursuant to the proportionate liability legislation, they must similarly be reduced by an arbitrator.
The implication of a term that proportionate liability provisions should apply equally to arbitrations was subject to the existence of any inconsistent express contractual terms in the contract.  In this particular case, Blow J found that there was no reason not to hold that the Contract contained an implied term whereby the rights and remedies available in arbitration proceedings (including the proportionate liability legislation) would be those available in a court of appropriate jurisdiction.

In relation to the application to stay the court proceedings, the Court reasoned that the likelihood that questions of law may arise was not necessarily a sufficient reason to refuse a stay, although the Court would be more likely to do so if the questions of law were particularly difficult or of particular public importance.

In all of the circumstances, his Honour considered that the most appropriate course was to order the stay.  In Blow J's view, the major factors weighing in favour of a stay were that:

· the parties to the Contract agreed that questions of both fact and law should be referred to an arbitrator;

· the method of dispute resolution was agreed upon even though claims involving multiple parties are typical in construction projects (involving numerous sub-contractors and consultants);

· the consequence of a multiplicity of proceedings was a possibility only, rather than a certainty; and

· it would be undesirable for the introduction of the proportionate liability legislation to result in a significant shift away from arbitration as a means of dispute resolution.

Implications
This is an important decision in relation to the application of the proportionate liability legislation to commercial arbitrations.  Since the introduction of the proportionate liability legislation, commentators have debated whether the legislation could be avoided by the referral of disputes to arbitration.  It remains to be seen whether this decision is followed in Australian jurisdictions beyond Tasmania.
Parties wishing to prohibit an arbitrator from applying the proportionate liability legislation should include an express contractual clause to that effect, as a term will not be implied into a contract where it is inconsistent with an express term.  Such clauses are likely to only be effective in those jurisdictions where parties are permitted to contract out of the proportionate liability legislation.
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