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Azzi & Ors v Volvo Car Australia Pty Ltd (Costs) [2007] NSWSC 375
Supreme Court of New South Wales, 20 April 2007
Brereton J

Facts

Brereton J gave judgment for the defendant with costs in these Commercial Proceedings and, in the related Industrial Proceedings, ordered that the matter be dismissed with costs. The defendant subsequently lodged a written submission seeking an order that the costs payable to it by the plaintiffs be assessed on an indemnity basis from 23 September 2003 (the date of a conciliation conference under the Industrial Relations Act 1996, s109) or from 11 May 2005 (the date of a mediation under the Civil Procedure Act 2005, s26). The plaintiffs opposed the application for indemnity costs and argued for costs on the standard or party-party basis. 
Without prejudice to their objection to its admissibility on the costs application, the plaintiffs admitted, that at the mediation the defendant made an offer of $250,000 inclusive of costs, the plaintiffs made a counter offer of $6 million inclusive of costs, and the defendant then made a counter offer of $500,000 inclusive of costs.

Matters in Issue

Whether evidence of an offer made by a defendant in the course of a court-referred mediation, which is substantially more favourable to the plaintiff than the judgment, is admissible.
Decision

s30(4)(a) Civil Procedure Act 2005 – Privilege
Evidence of anything said or of any admission made in a mediation session is not admissible in any proceedings before any court or other body.
s131 Evidence Act 1995 (NSW)

(1)(a) Evidence is not to be adduced of a communication that is made between persons in dispute, or between one or more persons in dispute and a third party, in connection with an attempt to negotiate a settlement of the dispute.

(2)(h) Subsection (1) does not apply if the communication or document is relevant to determining liability for costs,…

Brereton J reviewed various authorities regarding the relationship between the above sections. His Honour cited Rdjski v Tectran Corporation Pty Limited [2003] NSWSC 476 for the principle that s131(1) and (2) of the Evidence Act are concerned with the exclusion of evidence found to be "without prejudice" communications between parties made for the purposes of negotiating settlement. These provisions are not intended to apply to more specific provisions directed specifically to negotiations in a mediation session under the Supreme Court Act 1970 (replaced by the Civil Procedure Act (at para [18-9])). Therefore by reason of s30(4)(a), the evidence sought to be adduced by the defendant was not admissible.

Brereton J held that this was not a case whereby the plaintiffs' non-acceptance of the offer was so unreasonable as to justify an indemnity costs order. His Honour decided in favour of the plaintiffs taking into account the following relevant considerations:

1.
There was no evidence that the offers made by the defendant at the mediation were intended to operate as Calderbank offers.

2.
Given the context of the mediation, the plaintiffs' evidence was not open for a lengthy period of time.

3.
At the time of the mediation the defendant had not served its evidence.

4.
The defendant had amended its pleadings, raising a fresh allegation at the outset of the trial.
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