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Bennell v Western Australia (Single Noongar Claim) [2004] FCAFC 338
Federal Court of Australia, 23 December 2004

Wilcox, French and Finn JJ

Facts

A special combined directions hearing constituted as a Regional Case Management Conference (RCMC) heard 13 native title determination applications for the region of south Western Australia. The applications were grouped into separate claims, including, inter alia, Perth Metro, South West Area I and South West Area II; mediation was commenced in all 3 cases. The applicants were represented by the South West Aboriginal Land and Sea Council (SWALSC) which receives native title funding from the Commonwealth Government on the basis of a yearly Operational Plan. The approved Operational Plan provided funding for mediation and negotiation but excluded funding for litigation which would require separate approval from the Commonwealth. 

In July 2004, the Perth Metro claim was listed for hearing in April 2005. The SWALSC applied for additional funding in September 2004 which did not meet the Commonwealth’s standards for submissions.  

The SWALSC submitted that the Perth Metro claim should remain in mediation. It submitted that this should be the case as additional funding was unlikely to be received in the current financial year and therefore the applicants would be unrepresented in the April 2004 hearing. The State of Western Australia opposed further mediation.

Matters in issue

The crucial question was whether a matter should be referred back to mediation because representation at trial cannot be funded.

Decision

Wilcox, French and Finn JJ held that funding agencies and representative bodies are not to determine decisions of the Federal Court with regard to the programming of native title matters. The fact that a party will not be represented at trial due to a lack of funding is not a bar to proceedings at trial and accordingly the Court found no reason to refer a matter to mediation.  
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