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Cawthorne v Olsen [2005] SASC 34
Supreme Court of South Australia, 27 January 2005

Perry J

Facts

The applicant sought an order to refer the matter to mediation less than six weeks before the commencement of the trial. The case was complex and difficult to establish as the  cause of action as alleged arose long before the proceedings. The matter involved a lobster fishing permit and was substantially similar to a set of cases about abalone fishing permits and licences. 

A settlement conference which took place before Master Withers failed to resolve the matter. The defendants opposed further mediation.

Matters in issue

The issue to be decided was whether a matter should be referred to mediation shortly before trial if one party opposes the mediation.

Decision

The application was dismissed on the following grounds:

Perry J referred to the cases of Edwards and Anor v Olsen and Murphy v Stevens and Anor Judgment No [2000] SASC 438 (unreported). These cases were identified out of a group of similar cases within the abalone fishing industry. The outcome of the cases was treated as a guide to settle the other cases and, due to substantially similar facts, could have been used as such in the case under consideration. As the matter was not resolved in the settlement conference and in spite of the strong guidance of the abalone cases, Perry J concluded that further attempts to settle the dispute would be futile. Perry J confirmed that it is unusual to refer a matter to mediation given the opposition of one party and in particular so close to trial. Perry J concluded that the present case offered no reason to depart from that understanding.
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