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Federal Court of Australia, 20 December 2006

Finn, Finkelstein and Allsop JJ

FACTS

The case involved a dispute between Pan Australia Shipping Pty Ltd (Pan) and Comandate Marine Corp (Comandate) who were parties to a charter party which contained an arbitration clause stipulating an English law arbitration in London (Agreement). Pan carried on a coastal liner shipping service from Australian ports. Comandate owned a general cargo vessel, Comandate (Vessel), which was time chartered to Pan for use as a second vessel in the coastal trade. 

A dispute arose between the parties after the Vessel was detained by the Australian Maritime Safety Authority because the Vessel had a fractured hull and its crew did not have the necessary visas. Pan asserted that this was a breach of the Agreement and sought damages. Pan also asserted that Comandate had breached the Trade Practices Act by making misleading representations as to future events.

Pan commenced an action in rem against the Vessel for the arrest of the Vessel, in order to obtain security. The Vessel was arrested but subsequently released on an undertaking from Comandate. Comandate then sought an unconditional undertaking from Pan that it would undertake an arbitration in accordance with the Agreement in London and threatened an anti-suit action if this was not forthcoming. Comandate them commenced arbitration in London.

Emmet J granted Pan an anti-anti-suit injunction against Comandate and Pan was ordered to file a Statement of Claim. Comandate filed a motion, under section 7(2) of the International Arbitration Act 1974 (Cth), for a stay of Pan’s proceedings in favour of the arbitration in London. Comandate also simultaneously brought in rem proceedings for security against Pan’s other ship, The Boomerang I. Pan sought to rely on Comandate’s commencement of in rem proceedings as evidence of waiver of its right to arbitrate.

MATTERS IN ISSUE

Three principal issues were considered by the Court 

1) whether Comandate, by bringing its own in rem proceedings in Australia, elected to litigate rather than arbitrate the dispute;

2) whether the arbitral clause was an “agreement in writing” within the meaning of Art II, r2 of the New York Convention; and

3) whether a claim by Pan that Comandate had engaged in misleading and deceptive conduct in contravention of the Trade Practices Act 1974 (Cth) fell within the scope of the arbitral clause.

DECISION
Allsop J (with whom Finn J concurred) held:

1) A litigant which has bound itself to arbitrate and commences to do so and which files court proceedings as well may be acting oppressively or abusively and may be in breach of contract, but has not elected between inconsistent rights. Accordingly, Allsop J held that Comandate had not made an election to litigate rather than arbitrate;

2) The drafters of the New York Convention wished to exclude oral or tacit acceptance of the arbitration agreement and therefore required written proof. Where there is clear mutual documentary exchange as to the terms of and assent to the arbitration agreement, as was the case here, the purpose of Article II of the New York Convention is fulfilled. 

3) Claims under the Trade Practices Act will fall within the scope of an arbitration clause drafted so as to include claims “arising under/out of” the charterparty in so far as they relate to conduct or representations that have occurred or been made in the stages before formation of the contract
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