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Cuming v Hennessey [2005] NSWSC 1219
Supreme Court of New South Wales – Equity Division, 28 November 2005

Young CJ In Eq
Facts
The matter involved an application for the appointment of an interim receiver and manager following the breakdown of a business arrangement between two accountants.  The business was a small one, with the only two assets being a sublease of a city building and work in progress.  The work in progress and income totalled approximately $250,000.  
After a falling out, the plaintiff left the premises and the defendant remained in occupation.  The plaintiff was not happy with this arrangement, in particular with the fact that after inquiries were made at the former business premises, an unhelpful response was given by the defendant as to the plaintiff's whereabouts. 
Matters in Issue

1. Had the plaintiff established a prima facie case that the business arrangement was a partnership in order to allow the appointment of an interim receiver?
2. If the business arrangement was, prima facie, a partnership, did the circumstances warrant appointing an interim receiver?
Decision 

3. The plaintiff argued that the business arrangement was a partnership.  However, Young CJ held this could not be established without testing the issue and determining on a balance of probabilities.  While there was a substantial amount of material against the existence of a partnership, the plaintiff had sufficiently shown that there was a prima facie case that the business arrangement was a partnership, therefore an interim receiver, if appropriate, could be appointed.
4. Previous authorities had held that in proceedings for the winding up of a partnership, the plaintiff was usually entitled to have an interim receiver appointed, almost as a matter of course.  However, the court had an over-riding discretion and could refuse the appointment of the receiver.
 The rationale was that no partner had a greater right than the others to wind up the partnership affairs to the exclusion of those others. 
More recent developments in the law provided that the expression of "almost as a matter of course", in relation to the appointment of a receiver, should not be taken too literally as there was nothing approaching a presumption that a receiver would always be appointed in such cases and sufficient grounds would always have to be shown.  
With this in mind his Honour examined numerous factors relevant to the appointment of an interim receiver:

i. the business arrangement had ended and the defendant had de facto administration of the winding up and was in the position where he could dissuade clients against the plaintiff;
ii. the assets of the business were relatively small and the costs of the receiver were fairly great.  On the current scale of fees, Young CJ stated that a receiver would cost $450 to $520 per hour for a principal.  In his Honour's opinion it would not take long for a receiver to complete 100 hours of work in merely familiarising themselves with the figures, which would mean a bill of up to $50,000;
iii. it would be unfair for a receiver to take on such a task unless she or he had some kind of security for the fees.  The plaintiff had offered to put up a $50,000 bond for the receiver's fees, however, only in seven days time; and
iv. the parties had agreed to a mediation in relation to a proposed scheme for winding up the business arrangement and as mediation could finalise the matter in a more inexpensive method it appeared to be the more sensible way forward. 

Young CJ held that the circumstances of this case did not warrant the appointment of a receiver.  His Honour also stated that if bona fide attempts by both sides at a mediation proved unsuccessful, the court may review the position again.
The above material provides a summary only of the subject matter covered, without an assumption of a duty of care by LEADR or Allens Arthur Robinson. The material is not intended to be nor should it be relied upon as a substitute for legal or other professional advice. 
Copyright in the material is owned by Allens Arthur Robinson.
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