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Daya v CAN Reinsurance Co Ltd [2004] NSWSC 795
Supreme Court of NSW, 27 August 2004

Einstein J
Facts

The plaintiff sought an order pursuant to s110K of the Supreme Court Act 1970 (NSW), that the proceedings be referred for mediation and that the a mediation occur concurrently with mediation already ordered to occur in related proceedings. The two proceedings were inextricably linked, as the plaintiff, Daya, brought these proceedings for indemnity arising out of the claim made against him in the related proceedings. The defendants, all of whom were London based insurers opposed the order.

Matters in issue

The primary issue for consideration in these proceedings was whether the court should exercise its discretion and make the orders for compulsory mediation sought by the plaintiff. In determining the issue, Einstein J canvassed the relevant factors to be considered in making the order, particularly when one party to the potential mediation opposes the making of the order and is averse to attending mediation.

Decision

Both parties filed lengthy submissions on factors to be considered for and against the making of the order. Einstein J found that the proper exercise of the Court’s discretion would be to make the order giving particular consideration to the following matters:

1. the value of the claim;

2. the suggestion that there was a manifest and unnecessary inconvenience in location in requiring the defendants to attend mediation was simply incorrect;

3. the fact that the pleadings were apparently to close following the hearing of this application, and the evidence satisfied Einstein J that the parties had a sufficiently full knowledge of the ambit and substance of the dispute, to be in a position to meaningfully participate in the mediation.

More generally, His Honour referred to Pt 1 of the Supreme Court Rules and the overall purpose rule being the just, quick and cheap resolution of the real issues in civil proceedings. This was complemented by the previous proposition that the Court has inherent jurisdiction to make such orders so as to enable the Court to uphold, protect and fulfil the judicial function, by ensuring that justice is administered (John Fairfax and Sons Pty Ltd v Police Tribunal NSW (1986) 5 NSWLR 465 at 476).

His Honour noted that where a respondent to an application had taken a very clear stand, the Court must pay particular care to the reasons for that position being taken. On the other hand however, the clear imperative is for the Court to stand back from the position taken by both parties on such applications and, in exercising the discretion to order or to refuse to order the section 110 K compulsory mediation, to look at the situation in perspective. 

Einstein J found the related proceedings to be massive in terms of number of parties, estimated time of hearing and almost every parameter in terms of litigation. His Honour found that given the situation, if a mediation of these proceedings could take place at the same time as the mediation already ordered, this should be a positive consideration or of dimensional significance in terms of the current application.

Finally, His Honour noted that on the affidavit evidence before the Court, a series of communications had passed between the plaintiff’s solicitors and the solicitors for the parties to the related proceedings. This correspondence revealed that the communications were aimed at ascertaining the attitude of those other parties to a proposal for an order of concurrent mediation, which were in no way unfavourable to the decision to exercise the Court’s discretion in making the orders sought.
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