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Victorian Civil and Administrative Tribunal, 1 March 2005
Deputy President Cate McKenzie

Consideration of factors in determining whether to order costs in accordance with section 109 of the Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act).

Facts 

The proceeding involved a claim by Mr Edwards (Edwards) against RAMS Home Loans Pty Ltd (RAMS) for debtor hardship relief under the Consumer Credit (Victoria) Code (Code).

Edwards failed to attend a mediation ordered by the Tribunal and RAMS consequently applied to have the proceeding struck-out.  The application was refused and a second mediation ordered.  However, the Tribunal reserved RAMS’ costs thrown away as a result of RAM’s attendance at the first mediation.  The second mediation was unsuccessful.  

On 7 January 2005, in response to a further strike-out application made by RAMS on 23 November 2004, the Tribunal dismissed Edwards’ claim on the grounds that it was manifestly hopeless because it was misconceived at law.  This was because the loans the subject of Edwards’ claim were for investment purposes and, accordingly, not ones to which the Code applied.   

Matters in issue

RAMS applied for its costs of the whole of the proceeding, and to recover the reserved costs thrown away as a result of the first mediation, under section 109 of the VCAT Act.  The default position under section 109(1) of the VCAT Act is that each party is to bear their own costs in a proceeding.  

In support of its application for payment of its costs of the entire proceeding, RAMS submitted that: 

· Edwards’ case had no tenable basis;

· Edwards had conducted the proceeding in a way that unnecessarily disadvantaged RAMS, including (among other things) by failing to attend the first mediation and a directions hearing and by unreasonably prolonging the time taken to complete the proceeding.

Decision 

Deputy President McKenzie held that RAMS was clearly entitled to its costs thrown away as a result of its attendance at the first failed mediation.  In previously reserving these costs, the Tribunal had accepted that Edwards had a reasonable excuse for not attending the mediation, but also acknowledged that the failure of the mediation to take place was not RAMS’ fault and that RAMS had incurred costs of attending mediation.

In addition, Deputy President McKenzie considered that RAMS should be entitled to some, but not all, of its costs in relation to the rest of the proceeding.  In her reasons for decision, Deputy President McKenzie made reference to section 109(3) of the VCAT Act which sets out the factors to which the Tribunal is to have regard when deciding whether it is fair in the circumstances to order costs.   In this instance, these factors included the nature of the proceeding, including the fact that the claim was being made by a debtor under the Code and the scheme underlying the Code.   

In particular, Deputy President McKenzie held it was necessary for her to consider whether an order for costs: 

“would undermine the protections given to debtors by the Code by deterring debtors from taking advantage of those protections for fear of being required to pay the credit provider’s costs if their claims are unsuccessful”.
Given a specific legislative presumption that the Code applies until the contrary is established, Deputy President McKenzie was unwilling to say that Edwards’ claim was baseless from its beginning.  Accordingly, Deputy President McKenzie did not order costs in relation to the whole of the proceeding.  

However, Deputy President McKenzie held that once RAMS had made it clear that the Code did not apply (when it made its strike out application on 23 November 2004), Edwards should have withdrawn his claim.

Accordingly, Edwards was ordered to pay RAMS’ costs from and including 23 November 2004.  However, apart from costs thrown away because of the first failed mediation, the Tribunal held that it was inappropriate to order costs prior to that date because, among other things, Edwards’ failure to attend one of the directions hearings did not unreasonably prolong the proceeding (as directions were made in his absence).
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