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Ett v Ipstar Australia [2008] NSWSC 644

Supreme Court of New South Wales, 16 June 2008
White J
Facts

Ipstar Australia was a supplier of broadband satellite products and services.  Ett and Ipstar entered into an agreement pursuant to which Ett was appointed as Ipstar's Australian national service operator with the exclusive right to distribute Ipstar's products and services in Australia (Agreement).

The Agreement contained a dispute resolution clause which provided the following procedure in respect of any dispute arising out of or relating to the Agreement:

(a) service of a notice of dispute defining the dispute;

(b) 'without prejudice' discussions between a representative of each party to attempt to resolve the dispute amicably; and
(c) in the event that those discussions failed to reach agreement or no agreement was reached within twenty days after service of the notice of dispute, the matter was to be referred to arbitration under the IAMA Rules.
The dispute resolution clause also stated that nothing in the clause prevented a party from seeking urgent equitable relief before an appropriate Court.

Six months into the twelve year term of the Agreement, Ipstar served Ett with a purported notice of termination of the Agreement as a result of alleged breaches of the Agreement.

The dispute had not been resolved by discussions between the parties nor had it been resolved within twenty working days of Ett having served a notice of dispute.

Ett sought an interlocutory injunction restraining Ipstar, until further order, from acting upon or implementing the notice of termination.  

At the time of the hearing before Justice White, there had been no reference of the dispute to arbitration in accordance with the procedure set out in the dispute resolution clause.

Matters

The relevant issue for determination by the Court was whether Ipstar should be retrained from giving effect to its notice of termination because the parties had agreed, by reason of the dispute resolution clause in the Agreement, to refer any such matter to arbitration.
Ipstar contended that Ett had waived its right to refer the dispute to arbitration, or had elected against doing so, or was estopped from doing so by its delay in making such a reference, and by instituting the Supreme Court proceedings seeking an interlocutory injunction.
Decision

White J found that the dispute resolution clause of the Agreement had been enlivened because the dispute as to whether Ipstar was entitled to terminate the Agreement arose out of and related to the Agreement.

Despite the fact that the dispute had not yet been referred to arbitration, Justice White found that there had been no relevant delay by Ett in not doing so (due to delays occasioned by Ipstar in failing to respond promptly to correspondence).
His Honour considered that Ett's claim for interlocutory injunctive relief was urgent equitable relief for which Ett was entitled to bring Court proceedings by reason of the terms of the dispute resolution clause.

Justice White considered that the question as to whether the two routes provided for in the dispute resolution clause, namely arbitration and litigation seeing urgent equitable relief, were alternative courses (such that where litigation was invoked there was no agreement to submit the dispute to arbitration) was not straightforward.  White J cited the judgment in Seeley International Pty Ltd v Electra Air Conditioning BV [2008] FCA 29 in support of that proposition (which was reviewed in the April 2009 LEADR publication).
Ultimately, White J held that the fact that a party may invoke the Court's jurisdiction to obtain urgent equitable relief, particularly interlocutory relief, is not inconsistent with the parties' agreeing to refer the subject matter of their dispute to arbitration after the claim for urgent equitable relief has been determined.

Because a party seeking urgent relief from the Court has to establish that there is a serious question to be tried as to its entitlement to final relief, it is necessary for that party to indicate the final relief claimed in its originating summons.  However, that does not preclude the dispute between the parties from being referred to arbitration once the urgent claim is determined.

In making that determination, Justice White noted that Ipstar had not sought a stay of the Court proceedings under section 53 of the Commercial Arbitration Act 1984 (NSW).  To the contary, Ipstar contended that Ett was not entitled to proceed to arbitration because it had instituted Court proceedings.

Ett had proffered an undertaking to proceed expeditiously to initiate the process for the appointment of an arbitrator and to prosecute the arbitration with expedition.
White J considered that if both parties preferred the dispute to be resolved by litigation then it would not be appropriate to stay the Court proceedings to compel the parties to proceed with arbitration.  On the other hand, if either party contended that the matter should proceed to arbitration, his Honour considered that effect should be given to the parties' agreement to ensure that it happened, requiring a stay of the Court proceedings.

Implications
This decision demonstrates that the Courts favour upholding the agreements of parties to resolve disputes by means other than Court proceedings.  It does not necessarily follow that, by the parties' agreement to refer disputes to arbitration, an arbitrator becomes the only source of relief.
If a party applies to a Court for urgent interlocutory relief, this will not preclude the 'substantive' dispute from being determined non-judicially in accordance with the terms of a dispute resolution clause after the claim for urgent relief has been determined.

If it is the parties' intention that relief shall not be sought from the Court, the contract should clearly state that.
Similarly, contracting parties should give serious thought to whether or not they wish to have disputes resolved by alternative dispute resolution.  As was the case here, only six months after entry into the Agreement, Ipstar was seeking to avoid having the dispute determined by arbitration, even though that was the regime to which it had agreed.  Another option available to parties is to narrow the types of disputes they wish to have determined by alternative dispute resolution - although this option has its own complications, such as the way in which those disputes which are intended to be the subject of the dispute resolution clause are defined.
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