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Fernando v Minister for Immigration and Citizenship [2009] FCA 1035

Fernando v Minister for Immigration and Citizenship [2009] FCA 1035

Federal Court of Australia, 30 June 2009
Siopis AJ
Facts
The proceedings were listed for mediation.  There had been two previous mediation conferences to attempt to resolve the issues in dispute between the parties.

The relevant issue was who should represent the Minister for Immigration at the mediation and whether that person should attend the mediation in person.
Matters
The Court was required to determine whether the Minister for Immigration could be represented at the mediation by a senior legal officer in the Department of Immigration and whether that person could attend the mediation by telephone.

Fernando accepted that it was not necessary or practical for the Minister for Immigration to attend the mediation in person.  He contended that the Minister should be represented at the resumed mediation by a person of sufficient seniority and authority to settle the issues between the parties on the Minister's behalf. Fernando also contended that that representative should attend the mediation in person.  
Fernando referred to the Federal Court Rules in relation to mediation conferences which provide that:

· a mediation conference must be conducted … as a structured process … so that if agreement is reached and if the parties consent, the agreement can be included in a consent order; and

· if part only of proceedings before the Court is the subject of a mediation order, the mediator may, on the conclusion of the mediation, report back to the Court in terms agreed between the parties.
Decision
The Court noted that, in order for a mediation to be effective, where the settlement of the proceedings is in the offing or is possible, it will be necessary that the parties attend the mediation personally or by a representative with sufficient authority to agree to settle the proceedings.
In this case, however, the evidence before the Court suggested that there was no realistic prospect of the matter being settled at the mediation conference.  It was common ground that the best that the mediation conference could achieve was that the issues for the trial were reduced and that the costs and expenses associated with conducting a three day trial may be reduced to a one day trial.

Siopis AJ considered that the senior legal officer in the Department of Immigration had the authority to make relevant concessions on behalf of the Minister, even though he would need to take instructions from the actual persons involved in the dispute if questions of fact arose at the mediation.

Siopis AJ also considered that it was sufficient for the senior legal officer in the Department of Immigration to attend the mediation conference by telephone given that:

· he was located in Canberra and the mediation was to be held in Perth and it would put the Commonwealth to considerable expense to fly him to Perth; and

· the mediation was not directed towards effecting an overall settlement, but was directed towards agreeing issues.

His Honour emphasised that, by accepting the Commonwealth's submissions on that issue, he was not meaning to undermine the importance of mediation conferences as a means of reducing issues.  His Honour considered that the Commonwealth would act in accordance with its status as a model litigant at the mediation conference.
Implications
Mediations should not merely be considered as a method of seeking to achieve an overall resolution of all issues in dispute between the parties.  They are also to be utilised, and will be ordered by the Court, in an attempt to reduce the number of issues in dispute between the parties, so as to reduce the time and cost of any subsequent trial. 
It is unusual for a mediation to be conducted over the telephone as the personal, dynamic nature of a mediation in person is a important element in achieving a satisfactory outcome.

Mediation agreements are commonly drafted so as to require the attendance at the mediation of a representative of each party who has the authority to settle the dispute and enter into a binding settlement agreement at the mediation.  The failure by a party to be represented at the mediation by a person possessing such authority constitutes a breach of the mediation agreement.
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