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Firedam Civil Engineering Pty Limited v Shoalhaven City Council [2009] NSWSC 802
Supreme Court of New South Wales, 12 August 2009
Tamberlin AJ
Facts
Firedam, as contractor,  and Shoalhaven, as principal, entered into a contract for the design and construction of a wastewater collection system (Contract).
The Contract relevantly provided that:

· disputes must be referred for expert determination;

· where the expert awarded an amount above $500,000, the parties were then permitted to proceed to litigation;

· where the determination was under $500,000, litigation could only be commenced within 56 days of receipt of the determination; and

· unless a party had a right to commence litigation, the parties must treat each determination of the expert as final and binding and give effect to it.
The Contract also prescribed a procedure for the expert determination and the role of the expert.

Disputes arose under the Contract relating to variation and extension of time claims made by Firedam.  Shoalhaven sought delay costs.
The disputes were referred to expert determination and the expert awarded Firedam an amount of $497,143.
The 56 day limitation period in which Firedam could commence legal proceedings expired on 12 May 2009.  Firedam commenced proceedings on 15 May 2009.
Matters
The Court was required to determine whether Firedam was entitled to declarations that:

· the expert determination of the dispute with Shoalhaven was not binding on it; and

· on a proper construction of the Contract, Firedam was entitled to commence legal proceedings against Shoalhaven. 
Firedam submitted that the expert's determination was not in accordance with the terms of the Contract with the consequence that there had been no expert determination and, therefore, there was no bar to the commencement of legal proceedings.  Firedam asserted that the expert did not use his own expertise in making his determination and that he had made inconsistent findings and failed to give reasons to explain those inconsistencies.
Shoalhaven submitted that the expert had made a valid determination under the Contract and, in light of the quantum of the expert's award, Firedam's proceedings were out of time.

Decision
The Court reasoned that the approach that courts adopt in relation to an agreement that an expert determination shall be 'final and binding' is that the circumstances in which a party may challenge the determination of the expert are very restricted.
In relation to the assertion that the expert had not used his own expertise in making his determination, the Court found that:

· the expert considered that he did not have sufficient material on which it was possible to make a finding as to whether Firedam should be granted an extension of time; and

· the expert was not satisfied that the relevant contractual conditions had been carried out.

The Court found it difficult to see how the expert's expertise would assist in circumstances where the case presented to the expert was simply inadequate. 
The Court found that the expert's findings on Firedam's claim for an extension of time and Shoalhaven's cross-claim for delay damages were not inconsistent because they were directed to different considerations being distinct claims based on different criteria.
Furthermore, the Court considered that the expert had disclosed sufficient reasons for his determination in accordance with the expert determination procedure prescribed in the Contract.

Accordingly, Firedam's summons was dismissed with costs.

Implications
The Court acknowledged that the purpose of referral for expert determination was to achieve certainty and finality and to avoid the time, expense and uncertainty of resorting to litigation.  For this reason, in recent years, there has been a trend against setting aside expert determinations except in limited circumstances.

It is not sufficient to establish that an expert has acted negligently and it must be found that he has acted in a way that is not in accordance with the agreement, in which case the expert's determination will be subject to review.  Such a situation may arise where, for example, the expert values the wrong property, or values the wrong number of shares in the wrong company, or fails to address a question which, under the terms of the reference, is required to be determined.
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