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Goodman Holdings Pty Ltd v Hughes [2009] NSWSC 682
Supreme Court of New South Wales, 8 July 2009
McDougall J
Facts

Mr Hughes (Hughes) and Goodman Holdings Pty Ltd (Goodman) entered into a Deed of Settlement on 1 October 2003 which recorded the terms upon which the parties resolved their proceedings in the Industrial Relations Commission (Deed).  Under the Deed, Goodman was required to pay Hughes a sum of money determined by reference to the value of a property.  A valuation of the property was carried out in accordance with the procedure set out in the Deed.  Hughes disputed the valuation and referred the matter to arbitration pursuant to the dispute resolution clause in the Deed. 
The arbitrator determined that the valuation was flawed as contended by Hughes and ordered that Goodman pay Hughes' costs of the arbitration.

Relevant clauses of the Deed which were considered in this case are:

· Clause 12 which provided that the law of New South Wales was the governing law and jurisdiction for any dispute which arose concerning the interpretation or enforcement of the Deed; and

· Clause 13 which provided that each party would bear its own costs in connection with the Deed and of the proceedings (being the proceedings in the Industrial Relations Commission).

Goodman applied to the Supreme Court of New South Wales seeking leave to appeal from the final award of the arbitrator pursuant to section 38 of the Commercial Arbitration Act 1984 (Act) on the basis that there was a manifest error of law on the face of the award in relation to costs.
Matters

The primary issue to be determined by the Court was whether the arbitrator had erred in awarding costs to Hughes.  The arguments made by the parties follow.
Jurisdictional error - Goodman submitted that the arbitrator exceeded his jurisdiction by deciding the proper construction of clause 13 of the Deed in relation to costs.  Pursuant to clause 12 of the Deed, it was for the courts of New South Wales, and not the arbitrator, to resolve any dispute concerning the interpretation of the Deed.  Hughes contended that the Court should not entertain the clause 12 argument because it had not been put to the arbitrator and the construction of clause 13 of the Deed was within the arbitrator's jurisdiction in any event.
Costs under the Act - Cost are relevantly dealt with in the Act as follows:

· the costs of an arbitration are in the discretion of the arbitrator unless the parties express a contrary intention in the arbitration agreement (in this case, the Deed) – s.34(1); and

· a provision in an arbitration agreement (which provides for the reference of future disputes to arbitration) is void if it provides that the parties shall in any event pay their own costs of the arbitration – s.34(4).
Goodman submitted that the arbitrator erred in holding that clause 13 of the Deed did not express "a contrary intention" for the purposes of section 34(1) of the Act.  Hughes contended that the provision that the parties would bear their own costs in connection with the Deed and the proceedings was referring to events occurring up to the date of the Deed and not to future events.  Further, Hughes asserted that, if clause 13 had the meaning submitted by Goodman, it was void by reason of section 34(4) of the Act.
Failure to give adequate reasons - Goodman's final submission was that the arbitrator had failed to give adequate reasons as to why Hughes should be awarded costs and as to the quantification of those costs. Hughes relied on the proposition that costs should follow the event. 

Decision
In relation to the alleged jurisdictional error, McDougall J held that Goodman had failed to submit to the arbitrator that he had no power to determine the proper construction of clause 13.  Further, Goodman had made submissions to the arbitrator as to the proper construction of clause 13 and so had invited the arbitrator to make findings on that issue.  Accordingly, there was no merit in Goodman's argument that the arbitrator had erred in law.  Given that the parties had agreed to refer future disputes to arbitration, section 34 of the Act makes clear that an arbitrator has prima facie power to determine the question of costs.  Accordingly, in circumstances where clause 13 was relevant to the existence of that power, it is not correct to say that the operation of clause 13 was not a matter properly to be considered by the arbitrator on an application for costs.
In order to succeed in his challenge regarding the proper construction of clause 13 of the Deed, Goodman needed to demonstrate that there was a manifest error of law on the face of the award in relation to costs.  The relevant question for the arbitrator to determine was whether the costs were in connection with the Deed.  While the words "in connection with" denote a very wide relationship, McDougall J determined that the arbitrator did not err because there was sufficient context in the Deed itself to suggest that what the parties were looking at was the question of costs for the preparation of the Deed and not future costs.  In any event, McDougall J found that, if the parties had agreed that the costs of a future arbitrable dispute were to be borne by each party, that agreement was void by reason of section 34(4) of the Act.
McDougall J noted that the arbitrator's obligation to give reasons for their award extends to reasons for making a costs orders.  The extent of the obligation to give reasons must be assessed by reference to the dispute.  If it is not ordinarily necessary for a court to deal with every matter agreed between the parties or every irrelevant matter in giving reasons for its decision, then it is also not necessary for an arbitrator to give such reasons.  There should be no greater obligation on the arbitrator than on the courts.  The general principle that costs follow the event applies as much to an arbitration as it would to a court proceeding such that the arbitrator did not err by failing to address that fundamental proposition.
In relation to quantum, while the arbitrator's reasons were brief, he did not need to do more than conclude the gross amount of legal fees and disbursements incurred by Hughes, which were evidenced by the uncontroverted statutory declaration of Hughes' solicitor.  The arbitrator went on to award Hughes a percentage of the claimed costs that would likely be allowed on assessment (70%) from the range provided in the statutory declaration.  McDougall J concluded that the arbitrator did not err so as to deny natural justice to Goodman by reasoning as he did.
Goodman's application for leave to appeal was therefore dismissed on all grounds.
Implications
The decision is useful in clarifying the jurisdiction of an arbitrator. Section 34(1) of the Act gives the arbitrator the authority to determine the costs of the arbitration in the absence of any contrary intention of the parties. Any such contrary intention needs to be clearly expressed in an arbitration agreement and must relate to a present dispute being referred to arbitration.  Any agreement that the parties bear their own costs of a future dispute with be void under the Act.
The role of the arbitrator was also clarified by Justice McDougall. While the role of a judge and an arbitrator are clearly distinct, the obligation upon arbitrators to provide reasons for their decisions is no greater than the obligation upon judges.  Any greater obligation would be unnecessarily onerous upon arbitrators, who are not necessarily legally qualified, as it may require reasoning on matters beyond the ambit of the dispute or matters which are irrelevant. This would cause delay and additional cost in the drafting of awards and has the potential to lead the arbitrator into 'manifest error'.
Finally, parties should seek to ensure that they traverse all necessary submissions and evidence before the arbitrator, rather than leaving them as appeal points.  In circumstances where evidence and submissions are not traversed in an arbitration, an arbitrator is generally entitled to take that evidence and submissions into account.  Indeed, it may be an error if the arbitrator fails to do so.
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