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Halkat Electrical Contractors Pty Ltd v Holmwood Holdings Pty Ltd  

NSWCA  
Date 28/02/2007

Judges:
Giles, Santow and Tobias JJA

Facts

The respondent, Holmwood Holdings Pty Ltd (Holmwood) was the proprietor of a building project involving the refurbishment, renovation and extension of a nursing home and the appellant, Halkat Electrical Contractors Pty Ltd (Halkat) was the contractor for electrical works for the project.  Halkat appealed the decision of the trial judge, who found that an adjudicator’s determination made pursuant to the Building and Construction Industry Security of Payment Act (NSW) 1999 which awarded $116,598.35 to Halkat in relation to a payment claim, was void because the adjudicator failed to;

1.
consider all the relevant provisions of the construction contract;

2.
address issues raised by the payment schedule and therefore did not make a genuine and bona fide attempt to perform the adjudicator’s function; and     

3.
have regard to the main submissions made by Holmwood in its payment schedule, the adjudication response and the supporting submissions.

Matters in Issue

Whether the adjudicator made a valid determination.

The Decision

The Court dismissed the appeal and upheld the decision of the trial judge that the adjudicator’s decision was void.   The Court held that the adjudicator failed to determine the adjudicated amount by considering the particular matters prescribed by section 22(2) of the Building and Construction Industry Security of Payment Act but instead arrived at the adjudicated amount by a process wholly unrelated to the consideration of those matters.
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