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John Holland Pty Ltd v Roads Traffic Authority of NSW & Ors [2007] NSWCA 19 
Court of Appeal, Supreme Court of NSW, 26 February 2007

Beazley JA, Hodgson JA and Basten JA

Facts 

In 2003 John Holland Pty Ltd (John Holland) contracted with Roads and Traffic Authority (RTA) to build a dual carriageway.  The work was affected by explosive detonators in the area and the Superintendent allowed a variation for $1.8 million, while John Holland claimed approximately $8 million for the variation.  John Holland made a claim under the Building and Construction Industry Security of Payment Act 1999 (the Act) which involved a payment claim notice and a payment schedule response by the RTA.  John Holland then applied for adjudication under the Act.  RTA’s response to the application included submissions which were not referred to in their payment schedule.

The adjudicator rejected RTA’s submissions on the basis that they were not relevant and did not consider them in his decision.  

Matters in Issue 

The RTA applied to the Supreme Court of NSW, and the Court at first instance held that the adjudicator’s decision was invalid as the adjudicator should have considered RTA’s submissions. John Holland appealed that decision. 

The Appeal considered whether the submissions made by the RTA were duly made and should have been considered by the adjudicator, and, if so, whether the adjudicator’s failure to consider the submissions would invalidate his decision. 

The Decision 

The Court held (per Hodgson JA, Beazley JA agreeing) that s 22(2)(c) of the Act, required that the adjudicator consider submissions which were duly made. In order for a submission to be duly made the Court took into account s 20(2B), which provides that a respondent cannot include in its response any reason for withholding payment that was not set out in the payment schedule.  As RTA’s submissions had not been included in their payment schedule they were not submissions duly made. 

However, the Court warned that this strict interpretation must be balanced with the adjudicator’s obligations under the Act to take into account the provisions of the Act, the Construction Contract and principles of natural justice.  Therefore an adjudicator should not simply ignore relevant matters that come to their attention, even if those matters were not raised in the payment schedule.  If an adjudicator considered those matters relevant to the case then the purpose of the Act and the principles of natural justice would require the adjudicator to request further submissions from the parties or a conference with the parties pursuant to s 21(4) of the Act.  

The Court went on to comment that even an error of an adjudicator would not necessarily invalidate the adjudicator’s decision so long as the matters set out s 22(2) of the Act were considered by the adjudicator.  In this case, even if the adjudicator had ultimately been required to consider the RTA’s submissions, the adjudicator’s failure to do would not have amounted to an error which would invalidate the adjudicator’s decision.  

The above material provides a summary only of the subject matter covered, without an assumption of a duty of care by LEADR or Deacons. The material is not intended to be nor should it be relied upon as a substitute for legal or other professional advice. 

Copyright in the material is owned by Deacons.

© Deacons 2007
Published in LEADR Update July 2007 
© Deacons 2007
Published in LEADR Update July 2007 


