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ICT Pty Ltd v Sea Containers Ltd 

Supreme Court of NSW, Date 29 November 2006

Einstein J

Facts

In this case ICT Pty Ltd sought an order pursuant to Section 101(4) of the Civil Procedure Act 2005 (NSW) that Sea Containers Ltd pay interest on ICT Pty Ltd’s costs of an earlier arbitration.  

Matters in issue

(1) did the Court have the power to award interest (pursuant to Section 101(4) of the Civil Procedure Act 2005 (NSW)) on the costs of arbitration in an application brought under Section 33 of the Commercial Arbitration Act 1984 (Cth) to enforce an award made under an arbitration agreement?

(2) did the Court have the power under Section 33 of the Commercial Arbitration Act 1984 (Cth) to alter the arbitration award in any respect?

(3) should the Court decline to exercise its discretion to award interest in circumstances in which:

(a) the conduct of the arbitration had been delayed for a period of over 10 years, such delay being at least partly due to the conduct of ICT Pty Ltd; and

(b) ICT Pty Ltd had not given notice of its claim for interest on costs until October 2006, 1 year after the arbitration award was made.  

Decision

Einstein J held that the Court was empowered to award interest pursuant to Section 101(4) of the Civil Procedure Act 2005 (NSW) on an award for costs made by an arbitral tribunal.  He noted that pursuant to Section 49 of the Commercial Arbitration Act 1984 (Cth), the Court is empowered to impose terms and conditions on any order made pursuant to that Act.  As such, once proceedings are commenced in order to enforce an award, those proceedings “may be regarded as fully fledged proceedings which are subject to the rules of the Court”, including the rules regarding the power to award interest.  

Einstein J noted that delay was a relevant factor which the Court should take into account in determining whether or not to award interest and if appropriate, to reduce the period over which interest is awarded.  As a result of the delay by ICT Pty Ltd and the late notification of its claim for interest, Einstein J made an order for interest on the costs award to run only from October 2002 (not from 1995 when the arbitration commenced).
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