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Allsop J

Federal Court allows proceeding to continue while mediation occurs in London

Facts

Australian quarantine authorities refused to allow a ship carrying fertiliser from Florida to New Sales Wales to discharge its cargo after diseased grain was found to be present in the ship’s cargo hold and in the fertiliser.  

In 2003, the owner of the cargo issued proceedings in the Federal Court of Australia against the shipowner and the charterer for the loss of the value of the fertiliser.  The shipowner, by cross-claim, sought contribution and indemnity from the charterer.  The charterer sought a stay of proceedings on the basis of an exclusive jurisdiction clause in their time charter agreement, by which the parties submitted to the exclusive jurisdiction of the High Court in London applying English law and procedure.  In his earlier judgment, Allsop J held that substantial grounds existed not to uphold the exclusive jurisdiction clause.  If the clause was upheld, the owner of the cargo could maintain its claim in the Federal Court of Australia, whilst the shipowner and charterer would litigate in London.  Allsop J considered that this situation could result in multiplicity of litigation and possible inconsistent findings.  

In this present matter before the court, the parties sought permission to conduct a mediation in London.

Matters in issue

Whether the court will allow parties to a proceeding to conduct a mediation in London, despite that the proceeding including a cross-claim are running in the Federal Court of Australia.  

Decision

Allsop J permitted a “leisurely timetable” to allow the parties to conduct a mediation in London in accordance with the parties’ wishes.  Further, Allsop J was prepared to allow the Federal Court proceeding to continue at a slow pace on the basis that attempts at mediation by the parties to a proceeding should not be penalised by a court. 
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