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Ingot Capital Investments and Others v Macquarie Equity Capital Markets and Others (No 7) [2008] NSWSC 199

Ingot Capital Investments and Others v Macquarie Equity Capital Markets and Others (No 7) [2008] NSWSC 199
Supreme Court of New South Wales, 14 March 2008
McDougall J

Facts 
The plaintiffs commenced proceedings against directors, officers and advisers of NewCap Reinsurance Holdings Limited (NCRH) in relation to alleged misleading or deceptive statements made in a Prospectus in respect of a notes issue in NCRH.
The plaintiffs asserted that, in reliance upon the misleading statements made in the Prospectus, they purchased notes in NCRH, which was subsequently placed into liquidation.
In the substantive proceedings, McDougall J dismissed the plaintiffs' claims against all defendants (other than the twelfth defendant, which is not relevant for present purposes).
Justice McDougall was then required to consider the question of costs.  One of the defendants, Mr Peck, applied to the Court for an order for indemnity costs from the plaintiffs.
Matters
The relevant issue to be determined by the Court was whether Mr Peck was entitled to indemnity costs from the plaintiffs by reason of the failure of mediations between the parties to resolve the disputed matters. 
Mr Peck submitted that his costs should be paid on an indemnity basis from the date of the failed mediations (of which there were three). 
Mr Peck submitted that the mediations provided the plaintiffs with an opportunity to offer to discontinue the proceedings on the basis of payment of all the parties’ costs.  He submitted that the Court could infer that no such offer was made.
Decision

The Court found that Mr Peck was not entitled to indemnity costs on the basis of the failure of the mediations between the parties to resolve the disputed matters. 
The plaintiffs accepted liability for many of the claims for costs that were made, including, in some cases, for claims that certain costs be paid on an indemnity basis.  In particular, the plaintiffs accepted that the costs payable by them should include costs incurred by the parties in connection with any mediation that took place in which that party was involved.
McDougall J noted that indemnity costs are not awarded to punish an unsuccessful party, but to compensate the successful party.  Nor should indemnity costs be withheld from a successful party to punish them for some misconduct or delinquency. 
McDougall J noted the lack of evidence presented to the Court in relation to the conduct of the mediations.  Justice McDougall's knowledge of the mediations was restricted to the fact that the mediations had failed to resolve the matters in dispute. There was no evidence from which he considered he could infer that the failure of the mediations was due to some unreasonable conduct on the part of the plaintiffs. 
Accordingly, the failure of the mediations did not entitle Mr Peck to indemnity costs.
Implications

The decision of the Supreme Court confirms that applicants will not be entitled to indemnity costs merely by virtue of the fact that a mediation fails to resolve disputed matters, in the absence of evidence establishing that the failure was due to some unreasonable conduct by the party against whom costs are sought.

Where no evidence is presented to the Court, any such claim is likely to fail unless the Court is able to infer unreasonable conduct.
Section 30(4) of the Civil Procedure Act 2005 (NSW) provides that:

(a) evidence of anything said or of any admission made in a mediation session is not admissible in any proceedings before any court or other body, and
(b) a document prepared for the purposes of, or in the course of, or as a result of, a mediation session, or any copy of such a document, is not admissible in evidence in any proceedings before any court or other body.
In Sharjade Pty Ltd v RAAF (Landings) Ex-Servicemen Charitable Fund Pty Ltd [2008] NSWSC 1347, Justice Bergin found that s.30 of the Civil Procedure Act is a complete prohibition, in clear and unambiguous terms, on the admission of evidence of the conduct of a mediation.  This is the position at least in respect of proceedings commenced in the Supreme, District or Local Courts of New South Wales.
Parties to a mediation should be conscious that they should engage in reasonable conduct during a mediation.  Depending on the extent of any unreasonableness, a party may be in breach of their obligation to mediate in good faith.
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