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Johnston v ANZ Banking Group Limited and Ors; Johnston v Richardson and Ors [2004] NSWSC 363

Supreme Court of NSW, 8 April, 4 May 2004

Grove J
Facts

There were two interlocutory motions before the Court. The parties to the matter were Daryl Lindsay Johnston (the plaintiff) and Australia and New Zealand Barking Group Ltd (the defendant). An indebtedness to the defendant on the part of the plaintiff was secured by a series of mortgages, mortgage guarantees and debentures. Default occurred and a mediation was conducted under the Farm Debt Mediation Act 1994 on 28 March 1996; Mr John Ireland was mediator. 

The plaintiff’s accountant deposed that the final agreement reached between the parties was encapsulated by the content of what was written on the whiteboard at the end of the mediation. A deed was then entered, however the plaintiff submitted that the deed did not amount to a full representation of the agreement as it was written on the whiteboard. The plaintiff sought access to a document containing a transcription of the content of the whiteboard. 

Matters in issue

1. Whether the disputed documents constituted ‘a summary of mediation under s 18A pursuant to s 15 (3) (c) Farm Debt Amendment Act 2002. 

2. Whether the plaintiff should be granted access to inspect the documents subject to the subpoena issued by him and served upon Mr John Ireland (the mediator) on 22 June 2002. Or, whether that subpoena should be set aside.

3. Whether the plaintiff should be granted leave to obtain a written statement or affidavit from Mr John Ireland pertaining to the mediation agreement and to issue a subpoena on Mr Ireland for the purpose of examining him in relation to the agreement.    

Decision
Grove J held that the deed did not amount to a document prepared for or during the course of the mediation and as a consequence, it formed evidence of an agreement reached following the conclusion of the mediation. Further, His Honour noted that the deed, simply because it is prepared after the mediation is over, is not categorised as ‘follow-up’ for the purpose inadmissibility. His Honour found that it did not evidence steps toward reaching an agreement as distinct from evidence of an agreement already reached. The fact that the evidence of the agreement reached after the mediation was contained in numerous documents and partly by a deed under seal did not matter.

It was held that the subpoena issued by the plaintiff on the 2 June 2002 be set aside on the ground that it was too broad on its terms and further, that the documents produced subsequent to it be returned. His Honour observed that the subpoena obviously included classes of material that must be ‘caught’ by s15. While His Honour found that if the mediator’s notes included a transcription from the whiteboard of the terms of an agreement, then that document would be amenable to production on subpoena and the plaintiff should not be restricted from access to it. However His Honour found that the subpoena lacked specificity to the degree that it should be set aside. His Honour found that the disputed documents should have been raised by subpoena specifically, so that the mediator could respond accordingly. It was left to the plaintiff to decide whether to seek another subpoena, specifically in relation to the disputed transcript.

Leave to obtain a written statement or affidavit from Mr Ireland was refused on the grounds that no express submission was made in connection with it. 
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