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Johnston v Johnston [2004] NSWSC 497
Supreme Court of NSW, 7 June 2004

Barrett J
Facts

The defendant filed a notice of motion seeking referral of proceedings under the Family Provision Act for mediation pursuant to s 110 K of the Supreme Court Act. The plaintiff was the widow of the deceased and the defendant was both the stepson of the plaintiff and the executor of the will of the deceased. The estate consisted, for the most part, of the house of the deceased and the will stipulated that the house pass to the plaintiff and the defendant as tenants in common in equal shares. Proceedings had reached a stage at which all the evidentiary basis was complete and consequently the nature and issues concerning the estate had become clear.

Matters in issue

The matter to be decided was whether, with particular regard to the stage reached in proceedings and the state of the relationship of the parties, court-ordered mediation was appropriate.

Decision

Barrett J held that the familial nature of the relationship rendered the matter amenable to resolution by mediation. The matter was distinguished from those less suited to compulsory mediation orders, specifically complex commercial disputes. Parties to those matters were considered better able to assess their best interests in terms of a resolution by virtue of their ability to maintain objective perspectives on proceedings. Family relationships, characterised by respect and affection, fell at the opposite end of the scale and could benefit greatly from such orders, and in particular from the opportunity to participate directly in the resolution of their differences.

The matter at hand was held to be especially suited to resolution by mediation because the evidence was complete and the defendant expressed considerable good will towards the plaintiff.

Subsequently, Barrett J made the orders for compulsory mediation.
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