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Martin CJ
Please note: This case note refers only to that part of the judgment dealing with mediations and the importance of their confidential nature.
 
Facts
The plaintiff, Mrs Naso, was granted an interlocutory injunction against the defendants, including Danehill Nominees Pty Ltd, on 3 November 2006. In support of the application for injunction, Mrs Naso’s solicitor swore an affidavit which contained information he had received and the content of discussions that had taken place in the course of mediation.
The defendants sought a discharge of that interlocutory injunction on the basis of a breach of s71 of the Supreme Court Act 1935 (WA) which provides:
s71. Privilege 
(1) Subject to subsection (3), evidence of — 
(a) anything said or done;
(b) any communication, whether oral or in writing; or
(c) any admission made, 
in the course of or for the purposes of an attempt to settle a proceeding by mediation under direction is to be taken to be in confidence and is not admissible in any proceedings before any court, tribunal or body. 
 
Matters in Issue
There was no doubt that the affidavit was in breach of s71 (see para [18]). The question was whether the breach of s71 should lead to the discharge of the injunction granted in favour of Mrs Naso?
 
Decision
Martin CJ discussed the reasons why the court must ensure due and full compliance with s71 – namely that:
       there is a very strong public interest in the promotion of mediation as a means of resolving disputes, and the possibility that this would be jeopardised if parties and lawyers were “not able to speak with complete candour, confident in the knowledge that the confidentiality of their communications will be respected and protected” (at para [19]);
       95% of matters lodged in the Court are determined other than by trial, and unless that continued through the use of mechanisms like mediation, the public interest would suffer most adversely (at para [20]); and
       the interests of the parties to any mediation in achieving a timely resolution of their dispute without the further expense of a trial are protected by s71 (at para [21]). 
 His Honour held that, based on the improper use of confidential material contrary to s71, and on certain material nondisclosures to the Court by Mrs Naso (which are not relevant for the purposes of this summary), the authorities were clear that the only course reasonably open to the Court was to discharge the injunction.
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