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Facts
The ACCC alleged that the second respondent, Mr David Carney, had been knowingly involved in contraventions of sections 46 and 47 of the Trade Practices Act (the Act) by the company (the first respondent) of which he was formerly the Managing Director. The trial was estimated to take 3 weeks, but less than half of the ACCC’s witnesses had given evidence by the end of such time. The trial was then estimated to take a further 5 weeks. Before the adjournment, the parties agreed to refer the matter to a Court-appointed mediator. 
Upon the resumption of the trial, the parties announced that they had reached an agreement and invited the Court to make a declaration and orders in accordance with agreed minutes. The agreed minutes provided, inter alia, for a declaration that Mr Carney had been involved in a breach of s47 of the Act by the first respondent and the imposition of a pecuniary penalty of $20,000 for this breach. 
Matters in issue
Should the Court make the orders as agreed between the parties?
Decision
The Court made the orders contained in the agreed minutes. In reaching this decision, the Court had regard to, among other things:
· the public interest in having the financial resources of the ACCC being deployed to other matters rather than continue the trial;
· Mr Carney’s admission of a contravention of the Act;
· Mr Carney’s financial capacity to meet any penalty which might be imposed; 
· the public interest in promoting settlement of litigation; and
· the view of the ACCC regarding the appropriateness of the penalty. 
The above material provides a summary only of the subject matter covered, without an assumption of a duty of care by LEADR or Freehills. The material is not intended to be nor should it be relied upon as a substitute for legal or other professional advice. 
Copyright in the material is owned by Freehills.


© Freehills 2007

