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Barrett J
 
Facts
 
The case involved a claim to two properties (described as Lot 9 and Lot 14) by persons claiming through or under the registered proprietors of two strata lots in a residential development. The case involved four separate proceedings which were heard together.
 
The dispute related only to Lot 9. The dispute was whether an agreement was made on 11 November 2004 between:
                     Mrs Brainenberg, who claimed to have purchased Lot 9 from the vendors upon the exercise of the option on 23 July 2001 by Mr Vaysman and his appointment of Mrs Brainenberg as his nominee purchaser; and
                     Damiz Pty Ltd, which subsequently entered into a “construction management agreement” with the vendors of Lot 9 on 28 August 2001.
 
Damiz Pty Ltd contended that an agreement was made orally on 11 November 2004 in the context of a mediation at which the following parties were present: Mr Chalik (who entered into a contract for the sale and purchase of Lot 14), Mr Vaysman, Mr Barel (a director of Damiz Pty Ltd), Mr Korzitz (Mrs Brainenberg’s husband), Mr Clarke (the solicitor for Damiz Pty Ltd) and Mr Lloyd (the solicitor for Mrs Brainenberg). The alleged 

agreement related to whether Mrs Brainenberg had actually paid a deposit under her contract.
 
Mrs Brainenberg, on the other hand, denied that any agreement was made, or if an agreement was made it was unenforceable. 
 
Matters in issue
 
1. Was an agreement made between Mrs Brainenberg and Damiz Pty Ltd on 11 November 2004?
2. If so, was it the intention of the parties that the agreement should not be binding unless and until it was reduced to writing and signed by the parties?
3. Further, was the agreement one to which s 54A of the Conveyancing Act 1919 applied?
 
The remaining matters concerned issues arising if the Court held that no agreement was entered into, as well as certain costs issues.
 
Decision
 
In relation to the first issue, Barrett J held that the evidence showed that there was an oral agreement between Mrs Brainenberg and Damiz Pty Ltd in the terms contended by Damiz Pty Ltd (at para [11]) – ie. that:
                     it would be accepted that the purchase contract was on foot;
                     the question of payment or non-payment of the deposit would be put to one side; and
                     regardless of the position otherwise prevailing, the amount payable on completion would be $341,250.
 
In relation to the second issue, namely whether it was the intention that the oral agreement would be legally binding, Mrs Brainenberg argued that the whole context of the mediation was such that no one intended anything to be binding unless and until it was reduced to writing. Mrs Brainenberg also submitted that the intention of all the parties who assembled on the morning of 11 November 2004 was that there would be no outcome unless it was an outcome agreed to by all.
 
His Honour was of the view that an agreement to compromise litigation was not, of its nature, one that attracts any expectation that it would be reduced to writing. The evidence showed that the parties (except Mrs Brainenberg) were not negotiating on the assumption that only a written outcome signed by the parties would be binding (at para [16]). His Honour further held that the oral agreement was intended to be legally binding either in a complete and final sense, or in a way contemplated by the first category in Masters v Cameron (1954) 91 CLR 353 (that is, it was the parties’ intention to be bound immediately though contemplating more formal steps at a later time) (at para [17]).
 
His Honour then went on to hold that there was no doubt that s 54A of the Conveyancing Act 1919 (requiring contracts for the sale of land to be in writing) was satisfied in relation to Mrs Brainenberg’s purchase contract (at para [19]). The court rejected an argument by Mrs Brainenberg’s counsel that a contract required by s54A to be in writing cannot be 

varied orally, and therefore rejected further arguments that the oral agreement between Mrs Brainenberg and Damiz Pty Ltd was for that reason itself unenforceable.
 
Having found an enforceable oral contract between Mrs Brainenberg and Damiz Pty Ltd, it was not necessary for His Honour to consider issues arising if no such contract existed. 
 
For the reasons set out in paragraphs [30] to [36] of His Honour’s judgment, Barrett J further held that there was no basis for finding that Mrs Brainenberg had a lien upon the proceeds of sale in the hands of the vendors for any costs orders in her favour against the vendors.
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