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French J
Facts
In December 2006, the Court convened directions hearings in respect of native title determination applications in the Geraldton and Pilbara regions of Western Australia, both cases the subject of mediation referrals by the Court to the National Native Title Tribunal (the Tribunal).
The court had previously ordered the preparation of mediation protocols and timetables to guide exchange of information and negotiation of specific issues. Neither the mediation protocols nor the timetables had been adhered to.
The cause of the delays was the limitation on human and financial resources to carry out the necessary work. The greatest difficulties were associated with the resolution of overlaps in native title determination applications, and the preparation of ‘connection material’ – the material sufficient to satisfy the State Government of the relationship with the area under claim necessary to support a native title determination. 
The Tribunal submitted draft orders intended to expedite the resolution of applications with a particular focus on resolution of overlaps. In particular, the draft orders sought to achieve:
1. greater utilisation of the Tribunal in the resolution of overlaps;
2. more intensive mediation of key strategic applications; and
3. increased commitment to adherence to mediation protocols. 
The representative body for the Geraldton and Pilbara regions, the Yamatji Land and Sea Council (Yamatji), submitted that the resolution of overlaps and preparation of connection material was progressing steadily. Yamatji submitted that court orders would not be of much use to the resolution of overlaps especially at that stage, and that it was not appropriate for the court to make orders requiring claimants to settle differences.
Matters in Issue
1. Whether the Court had the power to supervise the mediation process to the extent that it could actually make the orders sought?
2. Assuming the Court had such power, whether the Court should make the orders sought by the Tribunal?
Decision
French J noted that mediation is necessarily consensual, and no party can be directed to reach an agreement about a pending application or any part of it. However, the generality of s23 of the Federal Court of Australia Act 1976 (Cth) enabled the court to take steps to ensure the timely progress of mediations under the Native Title Act 1993 (Cth), as mediation of native title determination applications is designed to resolve pending proceedings in the Court. His Honour therefore held that the Court had power to 

make orders of reasonable specificity calculated to assist mediation to proceed expeditiously (at [37]-[38]). 
As to whether the Court should make the orders sought, His Honour stated that a closer involvement by the Tribunal in the mediation process would offer a more structured basis upon which to move the mediations forward and enable better flow of information to respondents other than the principal actors (at [40]). French J therefore agreed to make the orders substantially in terms of the Tribunal's proposals.
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