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Facts
 

The plaintiffs (the owner of property, including farming property) and the first defendant (the holder of security deeds and mortgages over some of the plaintiffs’ property) entered into an agreement at, or as a result of, mediation.

 

The plaintiffs sought rectification of a Deed entered into after successful mediation under the Farm Debt Mediation Act 1994 (the Act), on the basis of common mistake or unilateral mistake. The mistake alleged was that the parties, or least the plaintiffs, believed the Deed included what was referred to as the ‘omitted terms’ when it did not include those terms.

 

The defendants argued that the application for rectification should not be permitted because it would be necessary to rely on evidence of what occurred at the mediation, and such evidence was prohibited by s15 of the Act which provides:
s15 Confidentiality of mediation sessions 
Evidence of anything said or admitted during a mediation session and a document prepared for the purposes of, in course of or pursuant to, in course of or pursuant to, a mediation session are not admissible in any proceedings in a court or a before a person or body authorised to hear and receive evidence.
 

Matter in Issue
 

1. Whether s15 of the Farm Debt Mediation Act rendered evidence obtained at the mediation inadmissible so as to prohibit an application for rectification?

 

Decision
 

Bergin J reviewed various arguments and authorities in relation to the Act, but essentially decided in favour of the plaintiffs for the following reasons. 

 

1. Section 7(1) of the Act
At para [30], Bergin J concluded that, because of the provisions of s7(1) of the Act, sections 15 and 16 of the Act should not apply to a rectification suit. Section 7(1) provides, inter alia, that nothing in the Act “affects the operation of [a] … law that deals with the granting of relief in respect of… unconscionable… contracts”. Her Honour held that the use of the word “law” in lower case and the overall generality of the section meant that s7 was to be interpreted in its widest sense encompassing both legal and equitable relief, including relief by way of the equitable doctrine of rectification (at para [31]).

 

Therefore, Her Honour held that s7 provided that nothing in the Act “affects the operation of” the application of the equitable doctrine of rectification, so that evidence of what was said during negotiations was admissible to prove the alleged mistake upon which the rectification application was based (at para [32]).

 

2. Section 15, read in light of s16 of the Act and the Farm Debt Mediation Amendment Act 2002 (the Amending Act) 
 

Assuming that Her Honour’s findings in relation to s7 were inaccurate, Bergin J proceeded to consider sections 15 and 16 of the Act.

 
Bergin J noted that the amendment to s15 effected by the Amending Act (namely that s15 does not apply to any Heads of Agreement or any contract, mortgage or other instrument entered into as a result of the Heads of Agreement) meant that things said or admitted during the mediation, and documents other than those listed in s15(3), were still covered by s15.

 

Her Honour then noted each of the exceptions to s16 of the Act, which prohibits disclosure of information obtained in a mediation session. Particular reference was made to s16(e) of the Act, which allows a person to disclose information obtained at a mediation if it is for some “other lawful excuse”. Bergin J cited Attorney General (Cth) v Becker (1999) 197 CLR 83 for the principle that “lawful excuse” means “a reason recognised by law as sufficient justification”. 

 
Bergin J concluded (at para [48]) that there was sufficient justification for the plaintiffs to disclose information obtained at the mediation for the purpose of bringing the rectification claim and serving their evidence in support of the rectification suit, as such disclosure fell within s16(e) of the Act. This is because the policy and object of the Act, namely the “efficient and equitable resolution of farm debt disputes”, meant that any deed or other instrument entered into as a result of the mediation must reflect the true agreement reached between the parties. 

 

Further, s15 must be read down where necessary to accommodate the exempted disclosures in s16, and a rectification suit was a particular case in which this was necessary.
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