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Les Tissus Marey SA v Lisa Ho Retail Pty Ltd [2006] FCA 1121
Federal Court of Australia, 8, 23 August 2006

Weinberg J

Facts
In October 2005 the applicant, Les Tissus Marey SA, a company incorporated in France, commenced proceedings against various respondents for breach of copyright.  Lisa Ho Retail Pty Ltd and Lisa Ho Designs Pty Ltd were the second and third respondents (the Lisa Ho respondents), and Smouha Fabrics Pty Ltd (Smouha) was the fifth respondent.  The applicant sought declaratory and injunctive relief, and foreshadowed a claim in damages or an account of profit.
This matter involved two motions on notice, one by the Lisa Ho respondents and the other Smouha, seeking security for costs.  The amounts claimed on behalf of the Lisa Ho respondents and Smouha were $110,000 and $150,000 respectively.  The applicant accepted that it must provide security, but challenged the amount claimed in each case.  The applicant contended that the amount of $45,000 for the Lisa Ho respondents and for Smouha was more reasonable.
The solicitor for the applicant submitted that it would be appropriate to split the determination of quantum (of damages) from any issue of liability thereby substantially reducing the ambit of discovery and shortening the trial.

The parties were directed to file written submissions on this issue as the respondents had not been provided with adequate notice of the proposed application.  The parties were also asked to give consideration to an early mediation of the matter.

Matters in issue

1. The quantum of security for costs.
2. Directions for an early mediation of the matter.

Decision
The respondents, by letter dated 11 August 2006, agreed with the applicant that the issues of quantum and liability should be dealt with separately.  

On this basis, Weinberg J held that the applicant was to provide security for costs of the Lisa Ho respondents in the amount of $70,000 and security for costs of Smouha in the amount of $100,000.  These amounts were to cover costs through to the end of the trial on liability.  His Honour held that the figures proffered by the applicant were unreasonable as they failed to account for the complexity of the issues at hand and to allow for Smouha's retention of senior counsel.

The Lisa Ho respondents and Smouha submitted that an early mediation ought to occur subject to the applicant confirming that a representative with authority to settle the matter attend the mediation and that the mediation occur in Sydney.  The respondents also submitted that the matter had better prospects of settling if the mediation was conducted by an external mediator.
The applicant agreed that there should be a mediation, but submitted that it should be conducted by a Registrar and that it should take place in Melbourne.  The applicant also did not wish to bind itself to the attendance of a representative from France.

Weinberg J accepted the applicant's contention and held that the mediation should be conducted by a Registrar as it was far cheaper and as likely to be effective as the use of an external mediator.  His Honour further directed that the mediation be held in Melbourne as this was the location of the trial.
The Court also held that whilst it was unnecessary that a representative from France be present, any agent of the applicant who participated in the mediation must have had authority to settle the matter, or the capacity to obtain such authority almost immediately, and certainly on the day of the mediation.
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