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Facts

The appellants brought proceedings against the respondents claiming that the respondents had disseminated a document which misdescribed various financial products supplied to the public by the appellants. During the course of the proceedings, the parties accepted the utility of court annexed mediation. The primary judge ordered that, prior to the mediation, the respondents file and serve an affidavit describing the scope of the dissemination of the document (in lieu of an affidavit of discovery). The affidavit was filed and served. The matter then settled in mediation.

A second proceeding was later commenced by the appellants and they sought the leave of the court to use, in the second proceeding, the affidavit served by the respondents in the first proceeding.  The primary judge declined to grant leave on the basis that the affidavit remained protected by legal professional privilege. The appellants appealed. 

Matters in issue on appeal

1. Was the affidavit subject to legal professional privilege?

2. Should leave be granted for the appellants to use the affidavit in the second proceeding?

Decision

The Court held that whatever confidentiality had existed was destroyed by the service of the affidavit. Accordingly, while pursuant to the implied undertaking, the affidavit could not be used otherwise than for the purposes of the first proceeding, it was not the subject of legal professional privilege. 

As to whether leave should be granted, the court noted that it had a broad discretion and that all that was needed to be decided was whether, in all the circumstances, a good reason could be shown for releasing the affidavit from the implied undertaking. Given that the affidavit came into existence in circumstances where, among other things, the respondents urged its creation and service (and resisted being required to provide an affidavit of discovery), there was no prejudice in the affidavit being used in the second proceeding, and the affidavit dealt with issues relevant to the resolution of the second proceeding, the Court held that it was appropriate to release the affidavit from the implied undertaking and to grant the appellants leave. 
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