	
	
	

	C:\Program Files\FreehillsOI\Brands\Freehills\Logos\1 INCLUDETEXT  "\\correspondence_logo.xml"  \c XML 
[image: image1.wmf]


	LEADR
	


LEADR

	C:\Program Files\FreehillsOI\Brands\Freehills\Logos\1 INCLUDETEXT  "\\header_logo.xml"  \c XML 




	
	LEADR



[image: image1.wmf]List of Arbitration Cases




      31 March 2007
	No.
	Case name / citation
	Judgment date
	Issues

	1 
	Auburn Council v Austin Australia Pty Limited (in liquidation) [2007] NSWSC 130
	6 March 2007
	Whether the claimant’s repudiation ended the arbitration agreement; and the effect of the respondent’s delay in complying with security order

	2 
	Jakov v Adizes [2007] WASC 46
	27 February 2007
	Appeal against arbitrator’s award – manifest error of law on the face of the record and arbitrator’s misconduct / can owner rely on development approval instead of contract as the source of the builder’s obligations

	3 
	South Western Sydney Area Health Services v Edmonds [2007] NSWCA 16
	16 February 2007
	Appeal against arbitrator’s findings regarding workers compensation claim – prejudgment and bias

	4 
	APC Logistics Pty Ltd v CJ Nutracon Pty Ltd [2007] FCA 136
	16 February 2007
	Whether agreement to arbitrate reached between parties via email

	5 
	Comandate Marine Corp v Pan Australia Shipping Pty Ltd [2006] FCAFC 192
	20 December 2006
	Whether arbitration clause covered by International Arbitration Act (Cth), and therefore whether it could be used by a foreign party to seek a stay against proceedings, and whether the clause covered TPA claims

[appeal from Pan Australia Shipping Pty Ltd v The Ship 'Comandate' (No 2) [2006] FCA 1112]

	6 
	620 Collins Street Pty Ltd v Abigroup Contractors Pty Ltd (No 1) [2006] VSC 490

620 Collins Street Pty Ltd v Abigroup Contractors Pty Ltd (No 2) [2006] VSC 491
	14 December 2006
	Challenge to arbitrator’s award on grounds of misconduct (No 1) and manifest error of law on the face of the record (No 2) – both based on delay in publishing award, failure to deal with submissions, making a finding not pleaded or contended and granting an extension of time regarding a particular claim. Whether challenging the award added to the certainty of commercial law

	7 
	Transfield Philippines Inc & Ors v Pacific Hydro Ltd & Ors [2006] VSC 175
	4 December 2006
	Stay of court proceedings pending arbitration / use of documents outside arbitration [mainly practice and procedure issues]

	8 
	ICT Pty Limited v Sea Containers Limited [2006] NSWSC 1280
	29 November 2006
	Power of court to order interest on costs award regarding arbitration costs

	9 
	Sea Containers Ltd v ICT Pty Ltd [2006] NSWCA 327
	27 November 2006
	Appeal from determination of Board of Arbitrators / delay in delivering award resulting in procedural fairness / manifest errors in award. Whether the case added to the certainty of commercial law

	10 
	Singh v Taj (Sydney) Pty Limited [2006] NSWCA 330
	27 November 2006
	Appeal against arbitrator’s decision regarding workers compensation – error of law in misconstruing relevant legislation

	11 
	Commonwealth of Australia v Cockatoo Dockyard Pty Ltd [2006] NSWCA 322
	23 November 2006
	Application of res judicata, Anshun estoppel and issue estoppel to arbitrations / contractual obligations after expiry of settlement deed / negligence / workers compensation

[see also Cockatoo Dockyard v Commonwealth of Australia [2004] NSWSC 841 below]

	12 
	HIH Casualty & General Insurance Ltd (in liq) v Wallace [2006] NSWSC 1150
	3 November 2006
	Reinsurance / Stay of proceedings pursuant to International Arbitration Act (Cth) / consideration of Insurance Act

	13 
	BHP Billiton Ltd v Oil Basins Ltd [2006] VSC 402
	1 November 2006
	Adequacy of reasons for arbitrator’s decision amounting to error of law (technical misconduct)

	14 
	Sydney City Council v Geftlick [2006] NSWCA 280
	18 October 2006
	Challenge to indemnity costs orders following arbitration / primary judge’s scope

	15 
	AWB (Internation) Ltd v Tradesmen International (PVT) Ltd [2006] VSCA 210
	6 October 2006
	Validity of notice of arbitration / time-bar in arbitration clause / where words of contract fail to express likely intent of parties

	16 
	Gebauer Nominees Pty Ltd v Cole as Trustee for Hotrox Charcoal Unit Trust t/as Hotrox Charcoal Co [2006] WASCA 169
	21 August 2006
	Stay of arbitrator’s orders

	17 
	Equuscorp Pty Ltd v Wilmoth Field Warne [2006] VSC 294
	9 August 2006
	Appeal against arbitrator’s interim award – whether manifest error of law

	18 
	Zhang v Shanghai Wool and Jute Textile Co Ltd (2006) 201 FLR 178; [2006] VSCA 133
	23 June 2006
	Stay of proceedings pursuant to International Arbitration Act (Cth) / waiver of right to arbitrate / whether dispute was commercial under national law of China

	19 
	Gunns Forest Products Ltd v North Insurances Pty Ltd (2006) 14 ANZ Ins Cas 61-691; [2006] VSCA 105
	10 May 2006
	Appeal against arbitrator’s award regarding insurance dispute

[Case note: (2006) 21(8) ILB 133]

	20 
	Grant Constructions Pty Ltd v Claron Constructions Pty Ltd [2006] NSWSC 369
	28 April 2006
	Application to stay arbitration proceedings / failure to pay judgment debt

[Case note: (2006) 18(7) ACLB 84]

	21 
	Awad v Fruitshop Fitouts Pty Ltd [2006] NSWSC 300
	26 April 2006
	Appeal against arbitrator’s award  / appeal brought out of time / no evidence to explain delay

	22 
	Houstone v Singh [2006] ACTSC 33
	24 April 2006
	Extension of time for appeal against arbitrator’s award 

	23 
	Gunns Ltd v ND Jackman Pty Ltd [2006] TASSC 29
	21 April 2006
	Appeal against arbitrator’s award – manifest error of law

	24 
	Gebauer Nominees Pty Ltd v Cole as Trustee for the Hotrox Charcoal Unit Trust t/as Hotrox Charcoal Co [2006] WASC 57
	30 March 2006
	Appeal against arbitrator’s interim award allowing change to party’s description – power of court to allow change

	25 
	Decor Ceilings Pty Ltd v Cox Constructions Pty Ltd [2006] SASC 85
	27 March 2006
	Appeal against arbitrator’s award regarding costs

[Related, see below: Decor Ceilings Pty Ltd v Cox Constructions Pty Ltd; Cox Constructions Pty Ltd v Decor Ceilings Pty Ltd (No 2) [2005] SASC 483]

	26 
	ABB Service Pty Ltd v Pyrmont Light Rail Co Ltd (2006) 57 ACSR 122; [2006] NSWSC 187
	17 March 2006
	Application for security of costs for arbitration – whether security extended to cross-claim / date from which security should apply

	27 
	Sea Containers Ltd v ICT Pty Ltd [2006] NSWSC 134
	14 March 2006
	Appeal against arbitrators’ award – procedural fairness and delay / whether added to certainty of commercial law

	28 
	WGE Pty Ltd v South East Fibre Exports Pty Ltd [2006] NSWSC 60
	3 March 2006
	Appeal against arbitrator’s award – error of law (arbitrator decided case on unpleaded basis)

	29 
	Wge Pty Limited v South East Fibre Exports Pty Ltd; South East Fibre Exports Pty Ltd v Wge Pty Limited [2006] NSWSC 60
	1 February 2006
	Appeal against arbitrator’s interim award – manifest error of law on face of record

	30 
	Doric Building Pty Ltd v Marine & Civil Construction Co Pty Ltd [2006] WASC 12
	31 January 2006
	Appeal against arbitrator’s interim award or setting aside award – misconduct / whether award was premature

	31 
	Lyford Re Plastics Technology Engineering Pty Ltd (in liq) [2005] FCA 1922
	23 December 2005
	Whether just to make orders sought in relation to arbitration of disputed claim against company debtor / security for costs and litigation funding priorities / Corporations Act s564

	32 
	Morgan Belle Pty Ltd v API Services (Vic) Pty Ltd [2005] SASC 488
	22 December 2005
	Challenge to arbitrator’s decision regarding costs of arbitration / rules of natural justice

[see also Morgan Belle Pty Ltd v API Services (Vic) Pty Ltd (No 2) [2006] SASC 259 regarding costs of appeal, powers, duties and discretion of arbitrators]

	33 
	Portland Diesel & Marine Pty Ltd v Ocean Fresh Fisheries Pty Ltd [2005] TASSC 130
	22 December 2005
	Stay of proceedings because subject matter of action covered by arbitration agreement 

	34 
	Director General, Dept of Justice v Civil Service Assoc of Western Australia Inc (2005) 149 IR 160; [2005] WASCA 244
	19 December 2005
	Appeal against decision of public service arbitrator under Industrial Relations Act – lack of jurisdiction and injustice to appellant

	35 
	Queensland Power Trading Corp v Xstrata Queensland Ltd [2005] QCA 477
	16 December 2005
	Challenge to subpoenas for production of documents during arbitration hearing [procedural issues]

	36 
	Xstrata Queensland Ltd v Santos Ltd [2005] QSC 358
	5 December 2005
	Costs orders regarding  applications to have subpoenas issued during arbitration set aside [see below] [procedural issues]

	37 
	Xstrata Queensland Ltd v Santos Ltd [2005] QSC 323
	7 November 2005
	Applications to have subpoenas issued during arbitration set aside / conduct of proceedings / UCPR (Qld)

	38 
	Discovery Beach Project Pty Ltd v Northbuild Construction Pty Ltd [2005] QSC 322
	4 November 2005
	Appeal against arbitrator’s orders and jurisdiction – excess of authority, errors of law and procedural issues

	39 
	Charles Sturt University v National Tertiary Education Union Print (2005) 145 IR 319; PR963494
	5 October 2005
	Challenge to Industrial Relations Commission’s arbitration of dispute despite dispute settlement procedures in certified agreement

	40 
	Walter Rau Neusser Oel und Fett AG v Cross Pacific Trading Ltd [2005] FCA 1327
	19 September 2005
	Stay of proceedings pursuant to International Arbitration Act (Cth)

	41 
	Swintons Pty Ltd v Age Old Builders Pty Ltd (2005) 13 VR 381; [2005] VSCA 217
	2 September 2005
	Referral of building contract / progress payment disputes to arbitration or expert determination

	42 
	AWB (International) Ltd v Tradesmen International (PVT) Ltd [2005] VSC 350
	1 September 2005
	Appeal against arbitrator’s interim award regarding measure of final port of discharge – error of law / whether adds substantially to certainty of commercial law

	43 
	La Donna v Wolford [2005] VSC 359
	31 August 2005
	Stay of proceedings pursuant to arbitration provision / waiver of right to arbitrate by seeking security for costs

	44 
	Walter Rau Neusser Oel und Fett ADG v Cross Pacific Trading Ltd [2005] FCA 1183
	22 August 2005
	Applicant sought security for costs for respondent’s appeal regarding arbitration under International Arbitration Act

	45 
	Walter Rau Neusser Oel und Fett AG v Cross Pacific Trading Ltd [2005] FCA 1102
	15 August 2005
	Stay of proceedings pursuant to arbitration agreement – court’s discretion in complex commercial disputes

[Case note: (2006) 44(7) LSJ 68]

	46 
	Dust v Fekonia [2005] NSWSC 793
	15 August 2005
	Appeal against magistrate’s decision to dismiss application for re-hearing of arbitration proceedings – discretionary power and legislative intent

	47 
	Doric Building Pty Ltd v Marine & Civil Construction Co Pty Ltd [2005] WASC 155
	14 July 2005
	Appeal against arbitrator’s interim and final awards / practice and procedure

	48 
	van den Braak v Chegwidden [2005] NSWSC 669
	8 July 2005
	Appeal against arbitrator’s award – lack of jurisdiction and procedural irregularity

	49 
	Rapidwall Holdings Partnership v Rapid Engineering Australia Pty Ltd (2005) 240 LSJS 467; [2005] SASC 253
	8 July 2005
	Termination of arbitration between plaintiff and third party with overlapping issues in main court proceedings

	50 
	Cox Constructions Pty Ltd v Decor Ceilings Pty Ltd [2005] SASC 251
	7 July 2005
	Simultaneous appeals against arbitrator’s interim award – procedural issues

	51 
	Liverpool City Countil v Casbee Pty Ltd [2005] NSWSC 590
	24 June 2005
	Delay in referring dispute to arbitration / substantial risk of unfair trial

[Case note: (2006) 25(1) The Arbitrator & Mediator 101]

	52 
	Supercall Pty Ltd v Vodafone Pty Ltd [2005] NSWSC 541
	8 June 2005
	Application to strike-out defence following unsuccessful arbitration – issue/Anshun estoppel [practice and procedure issues]

	53 
	Stericorp Ltd v Stericycle Inc [2005] VSC 203
	30 May 2005
	Abandonment or waiver of right to arbitrate / intention to exclude TPA claims from arbitration / whether contractual dispute properly referable to arbitration

	54 
	Premium Grain Handlers Pty Ltd v Elite Grains Pty Ltd [2005] WASC 103
	27 May 2005
	Whether defendant agreed to submit dispute to arbitration / reference to subsequent conduct / enforcement of award

	55 
	Brighton Ceiling Pty Ltd v Pocrnja [2005] NSWCA 175
	18 May 2005
	Utility of re-hearing of arbitrator’s award in workers compensation dispute / damages ceiling

	56 
	Silent Vector Pty Ltd v Hassell [2005] WASC 79
	16 May 2005
	Extension of time for application for setting aside of arbitrator’s interim award regarding lump sum building contract / misconduct of arbitrator

	57 
	Great Southern Loans Pty Ltd v Locator Group Pty Ltd [2005] NSWSC 438
	13 May 2005
	Anti-suit Injunction restraining court proceedings because of arbitration clause in relevant agreement / does comity afford basis for refusing relief / vexatious and oppressive proceedings

	58 
	Western Australian Planning Commission v Corker [2005] WASC 64
	22 April 2005
	Appeal against arbitrator’s award – manifest error on face of award / extension of time applied / whether added to certainty of commercial law

	59 
	Commissioner of Police v Police Association of New South Wales [2005] NSWIRComm 132; (2005) 141 IR 423
	20 April 2005
	Challenge to Commissioner of Police conducting arbitration of industrial relations dispute / stay of proceedings

	60 
	Diploma Construction Pty Ltd v Windslow Corp Ltd [2005] WASC 74
	6 April 2005
	Enforcement of arbitrator’s interim award / principles governing discretion

	61 
	Wyong Shire Council v Paterson [2005] NSWCA 74 *
	15 March 2005
	Appeal against arbitrator’s award – error in causation finding

	62 
	JFA Pty Ltd v Touringcar Entrants Group Australia Pty Ltd [2005] QSC 087 *
	11 March 2005
	Whether resolution between parties amounted to commercial arbitration

	63 
	Northbuild Construction Pty Ltd v Discovery Beach Project Pty Ltd (No 2) [2005] QSC 046; [2005] 2 Qd R 180 *
	11 March 2005
	Correction of arbitration award – error or slip of intention

	64 
	Northbuild Construction Pty Ltd v Discovery Beach Project Pty Ltd (No 1) [2005] QSC 045; [2005] 2 Qd R 174 *
	3 March 2005
	Enforcement of arbitrator’s interim award

	65 
	Strzelecki Holdings Pty Ltd v Androm Pty Ltd [2005] WADC 33; (2005) 38 SR (WA) 266 *
	28 February 2005
	Stay of proceedings pending arbitration

	66 
	Armour Fire Protection Pty Ltd v Cox Constructions Pty Ltd [2005] SASC 37 *
	4 February 2005
	Court’s jurisdiction to determine question of law without arbitrator’s consent

	67 
	Cockatoo Dockyard v Commonwealth of Australia [No 2] [2005] NSWSC 11 *
	4 February 2005
	Application of issue estoppel to arbitration

	68 
	Pavlovich v Lydon [2004] WASC 278 *
	22 December 2004
	Appeal against arbitrator’s award – error on face of record

	69 
	Able Demolitions and Excavations Pty Ltd v State of Victoria and Anor [2004] VSC 511 *
	10 December 2004
	Removal of arbitrator due to apprehended bias / non-satisfaction of contractual preconditions of referral to arbitration

	70 
	Energy Australia v Active Tree Services Pty Ltd [2004] NSWSC 1156 *
	2 December 2004
	Appeal against arbitrator’s decision – manifest error on face of record

	71 
	Australian Premium Coals Pty Ltd v Roche Mining Pty Ltd [2004] QSC 334 *
	23 September 2004
	Validity of referral to arbitration / stay of court proceedings

[Case note: (2004) 16(9) ACLB 114]

	72 
	Eden Construction Pty Ltd v Snowy River Shire Council (2005) 21 BCL 213; [2004] NSWSC 886 *
	21 September 2004
	Appeal against arbitrator’s award – manifest error

	73 
	Cockatoo Dockyard v Commonwealth of Australia [2004] NSWSC 841 *
	17 September 2004
	Application of res judicata, Anshun estoppel and issue estoppel to arbitrations

	74 
	FPM Constructions Pty Ltd v Australian Recreation Systems Pty Ltd (2005) 21 BCL 106; [2004] NSWCA 318 *
	16 September 2004
	Appeal against respondents’ entitlement to terminate arbitration without further recourse to appellants

	75 
	Brecon Builders Pty Ltd v Ripa Steel Fabrications Pty Ltd (2005) 21 BCL 150; [2004] NSWSC 838 *
	10 September 2004
	Appeal against arbitrator’s award – manifest error on face of record

	76 
	Southern Region Ltd v Minister for Police [2004] VSC 297 *
	19 August 2004
	Appeal against arbitrator’s award – manifest error of law

	77 
	Healy v Real Estate Institute of Western Australia (Inc) [2004] WASC 163 *
	27 July 2004
	Whether arbitrator validly appointed

	78 
	Administration of Norfolk Island v SMEC Australia Pty Ltd [2004] NFSC 1 *
	21 July 2004
	Stay of proceedings pending arbitration / whether dispute fell within arbitration clause

	79 
	McKensey v Hewitt (2004) 61 NSWLR 54; [2004] NSWSC 636 *
	19 July 2004
	Enforcement of unstamped arbitration award

	80 
	GRD Kirfield Ltd v First Trade Consulting Pty Ltd (2005) 21 BCL 219; [2004] WASC 158 *
	14 July 2004
	Appeal against arbitrator’s award – error of law

[Case note: (2004) 16(7) ACLB 86]

	81 
	Pindan Constructions Pty Ltd v Uniseal Group of Companies [2004] WASC 152 *
	8 July 2004
	Appeal against arbitrator’s award – manifest error of law

[Case notes: (2005) 17(3) ACLB 35; (2004) 16(8) ACLB 98]

	82 
	Milligan Contractors Pty Ltd v Jaxon Construction Pty Ltd [2004] WASC 134 (S) *
	1 July 2004
	Application to remove arbitrator on basis of misconduct

	83 
	Milligan Contractors Pty Ltd v Jaxon Construction Pty Ltd [2004] WASC 134 *
	17 June 2004
	Appeal against arbitrator’s award – material error on face of record

	84 
	Wollongong City Council v FPM Constructions Pty Ltd [2004] NSWSC 523 *
	10 June 2004
	Stay of arbitration until security for costs provided

	85 
	Tridon Australia Pty Ltd & Anor v ACD Tridon Inc (2004) 20 BCL 413; [2004] NSWCA 146 *
	4 May 2004
	Enforcement of arbitration award

	86 
	Thalanga Copper Mines Pty Ltd v Brandrill Ltd [2004] NSWSC 349 *
	28 April 2004
	Application for security for costs of arbitration proceedings

[Case note: (2004) 2(2) CPNN 25]

	87 
	McHutchison v Western Research and Development Ltd [2004] FCA 419 *
	8 April 2004
	Stay of proceedings on basis of arbitration agreement

	88 
	Auburn Council v Austen Australia Pty Ltd (Administrators Appointed) (2004) 22 ACLC 766; (2005) 21 BCL 142; [2004] NSWSC 141 *
	8 March 2004
	Stay of arbitration proceedings upon appointment of administrator or liquidator

[Case note: (2004) 23(2) The Arbitrator & Mediator 123]

	89 
	Mond v Berger (2004) 10 VR 534; [2004] VSC 45 *
	23 February 2004
	Arbitrators’ bias

[Case note: (2004) 23(2) The Arbitrator & Mediator 127]

[Decision re costs: Mond v Berger (2005) 21 BCL 125; [2004] VSC 150]

	International cases

	90 
	Norbrook Laboratories Ltd v A Tank and Moulson Chemplant Ltd [2006] EWHC 1055 (Comm)
	12 May 2006
	Appeal against arbitrator’s award – bias based on direct contact with witnesses by arbitrator

	91 
	Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd [2006] EWHC 578 [20] (English High Court)
	24 February 2006
	Meaning of “final award”

[See also: Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (No 2) [2007] All ER (D) 207 (Oct); [2006] EWHC 2530 (Comm); [2007] 1 All ER (Comm) 183]

	92 
	Re AXA and Ace Global Markets Ltd [2006] EWHC 216 (Comm)
	20 January 2006
	Whether arbitration clause and jurisdiction clause in the same contract reconcilable / whether contract includes an arbitration agreement

	93 
	Lincoln National Life Insurance Co v Sun Life Assurance Co of Canada / Sun Life Assurance Co of Canada v Lincoln National Life Insurance Co  [2004] All ER (D) 171 (Dec); [2004] EWCA Civ 1660; [2006] 1 All ER (Comm) 675; [2005] 1 Lloyd's Rep 606 *
	26 February 2004 / 10 December 2004
	Whether issue estoppel applied to subsequent arbitration

	Building and construction / progress payment cases

	94 
	Jones v Dalcon Construction Pty Ltd [2006] WASCA 205
	10 October 2006
	Appeal against arbitrator’s decision regarding progress claim and indemnity certificate

	95 
	Decor Ceilings Pty Ltd v Cox Constructions Pty Ltd; Cox Constructions Pty Ltd v Decor Ceilings Pty Ltd (No 2) [2005] SASC 483
	20 December 2005
	Appeal against arbitrator’s interim award regarding progress payments / powers of arbitration court

	96 
	Holmwood Holdings Pty Ltd v Halkat Electrical Contractors Pty Ltd and Anor [2005] NSWSC 1129
	8 November 2005
	Challenge to arbitrator’s determination regarding payment claim – failure to perform function of arbitrator and denial of procedural fairness

	97 
	Villani v Delstrat Pty Ltd [2005] WASC 176
	12 August 2005
	Appeal against arbitrator’s award regarding progress claim – error on face of record

	98 
	Eminent Forms Pty Ltd v Formosa [2005] SASC 282
	29 July 2005
	Challenge to arbitrator’s decision regarding costs of arbitration of building contract dispute / no error of law demonstrated

[Case note: (2005) 24(2) The Arbitrator & Mediator 117]

	99 
	Reiby Street Pty Ltd v Winterton Constructions Pty Ltd (2006) 22 BCL 426; [2005] NSWSC 545
	16 June 2005
	Appropriate test for bias of arbitrators and adjudicators – progress payment dispute

[Case note: (2005) 17(8) ACLB 102]

[Earlier decision: see Reiby Street Apartments v Winterton Constructions [2006] NSWSC 375 below]

	100 
	Decor Ceilings Pty Ltd v Cox Constructions Pty Ltd (2005) 239 LSJS 259; [2005] SASC 146
	15 April 2005
	Strike-out of respondent’s notice of contention in relation to arbitrator’s award regarding progress claim dispute / Supreme Court Rules


* denotes cases not reported in previous LEADR Updates
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