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Livingspring Pty Ltd v Kliger Partners (No 2) [2007] VSC 511
Supreme Court of Victoria, 3 December 2007
Robson J

Facts
The plaintiff filed four proceedings in relation to the misappropriation of money during the management of a joint venture property development. Actions were brought against the manager, the accountants, the bank and the solicitors for the joint venture, Kliger Partners. Mediation was ordered for all four proceedings.
Before commencement of the mediation and on application by the defendant, the plaintiff was ordered to provide security for the defendant’s costs in the sum of $118,471.50. 
The plaintiff appealed the judgment and sought a stay of the decision until completion of the mediation. 
Matters in issue

The issue to be decided was whether a pending mediation can justify a stay of a judgment for security for costs.

Decision

The application was dismissed as the plaintiff failed to establish the special or exceptional circumstances necessary for a stay.
Robson J referred to Cellante v G Kallios Industries Pty Ltd [1991] 2 VR 653 stating that special or exceptional circumstances generally exist where there is a real risk that a successful applicant cannot be restored substantially to its former position. The plaintiff argued that the decision might frustrate or materially prejudice the potentially successful mediation. It anticipated further security for costs orders in the related proceedings following the present judgment which could cause additional work before the mediation. 
Robson J rejected this argument and held that the order will not undermine or prejudice the plaintiff’s participation in the mediation. Further, he found that the mere existence of a security for costs order does not materially prejudice a productive mediation between the parties.
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