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GPT Management Ltd v Spa Heaven Pty Ltd [2005] NSWSC 1043
Supreme Court of New South Wales, 12 October 2005
Palmer J
Facts
The plaintiffs were the landlords and the first and second defendants were the tenants of retail shop premises in a shopping centre. The third and fourth defendants had indemnified the plaintiffs for any loss resulting from breaches of the first and second defendants' obligations under the lease. 

In October 2004, the plaintiffs terminated the lease for non-payment of rent and other amounts due under the lease. The plaintiffs entered into a new lease with a new tenant in March 2005. 
The plaintiffs brought a claim against all of the defendants for the amount of unpaid rent up until termination of the lease, and damages for loss of rent for the premises during the period between termination of the lease and executing the new lease with the new tenant.
The second and third defendants' defence conceded that the lease had been validly terminated for non-payment of rent and other moneys, but did not admit the amount. They denied liability for the amount claimed in unliquidated damages.  No mediation under Pt 8 Div 2 of the Retail Lease Act 1994 (NSW) (the Act) had occurred between the parties.
The plaintiffs brought an application for summary judgment against all the defendants.  The plaintiffs contended that there was therefore no "retail tenancy dispute" as defined in s64(1) of the Act and accordingly s68(1), which prevents retail tenancy disputes being the subject of court proceedings without prior mediation, did not apply.
Matter in issue
The issue was whether there was a "retail tenancy dispute" as defined in s64(1) of the Act.  
Decision
Palmer J referred to the definition of "retail tenancy dispute" in s64(1) and noted the lack of cases discussing the meaning of "dispute" in this context for the purpose of Part 8 of the Act.  His Honour said that the fundamental object of the retail tenancy legislation enacted in the States and Territories is to protect the small retail tenant against the large retail landlord.  Part of this legislative policy of protection is that there should be mediation rather than litigation. His Honour explained that this policy is evidenced in the requirement that retail tenancy disputes be dealt with by the special tribunal rather than by the Court, and also in the provisions of s68(1). 

Palmer J said that it was because of this policy that the definition of "retail tenancy dispute" is so wide. The words "any dispute concerning" should not be construed so narrowly as to mean "any legal issue concerning", particularly in view of the remedial and protective character of the legislation. A dispute may be concerned with broader questions of fairness as to how an admitted legal liability may or should be enforced. The situation in the present case, his Honour explained, was that the second and third defendants wished to indemnify themselves in respect of their liabilities to the plaintiffs by recourse to the first and fourth defendants, before paying the amount claimed of rent in arrears to the plaintiffs. Palmer J said that this was capable of constituting a "dispute concerning" their obligations under the lease for the purposes of Part 8 of the Act. Accordingly, his Honour found the whole of the proceedings by the plaintiffs were prohibited by s68(1).
Palmer J then turned to consider whether the proceedings should be transferred to the Administrative Disputes Tribunal (ADT). His Honour said that as he was satisfied that the whole of the proceedings, including the cross-claim by the second and third defendants against the first and fourth defendants, involved a "retail tenancy dispute", the Court must transfer the whole of the proceedings to the ADT pursuant to s75(1). His Honour rejected the plaintiffs' submission that to transfer would serve no purpose, noting that the proceedings before the ADT could take a very different course, particularly as it could not be assumed that the first and fourth defendants would be uninvolved. There was no reason demonstrated why transfer to the ADT would be contrary to the interests of efficiency or justice, so the second and third defendants' motion to transfer was granted.  
Palmer J awarded costs to the second and third defendants. 
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