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Federal Magistrates Court of Australia, 13 May 2005

Lindsay FM

Facts

The applicant, a trustee of a bankrupt estate, filed a claim seeking declarations pursuant to sections 120 and 121 of the Bankruptcy Act 1966 (Cth) against the respondent.  The parties attended a court-ordered mediation at which the matter settled.  A handwritten note of the terms of settlement was signed by both parties, the Court was informed of the settlement, and the trial was adjourned to enable the settlement terms to be implemented.  When it became apparent that the respondent was no longer prepared to adhere to the terms of settlement, the applicant applied to the Court for orders enforcing the settlement terms, relying upon the powers conferred on the Court by section 14 of the Federal Magistrates’ Court Act 1999 (Cth) (Act).  Section 14 of the Act confers power on the Court to grant all remedies to which any of the parties appears to be entitled in respect of a claim properly brought forward in the matter so that, as far as possible all matters in controversy between the parties are completely and finally determined and a multiplicity of proceedings may be avoided.
Matters in issue

The principal issue requiring consideration was whether the Federal Magistrates’ Court has jurisdiction pursuant to section 14 of the Act to order the enforcement of terms of a settlement reached at mediation, within the scope of its jurisdiction to hear the original proceeding.  Upon finding that such jurisdiction does exist, Lindsay FM considered whether the Court should exercise its discretion to make orders enforcing the settlement terms in this case.

Decision

Lindsay FM considered submissions made in previous cases of a similar nature which reasoned that the original proceeding (the subject of the mediation) is extinguished by the compromise reached at mediation, leaving the parties with a contractual right to sue on the settlement agreement (but only in a separate proceeding).  If this was the case, such enforcement proceedings would need to be brought in the Supreme Court of the particular jurisdiction as the Federal Magistrates’ Court does not possess the requisite jurisdiction pursuant to the Act.  Lindsay FM specifically noted the majority judgment of Pallas v Finlay (1985) 65 ALR 220:

“What the court is required to do by section 22 (the equivalent of section 14 of the Act) is to grant all remedies to which any party appears to be entitled in respect of a claim properly brought forward in a matter.  Is an order enforcing a compromise of a case such a remedy?”

The majority in Pallas v Finlay held that an order enforcing such a compromise was indeed a ‘claim properly brought forward in the matter’ and as such, the Court had jurisdiction to enforce terms of settlement by making such an order in the original proceeding.  In accordance with this previous line of authority, Lindsay FM held that making such an order does fall within the Court’s power conferred by section 14 of the Act.  The power to enforce terms of settlement is a natural corollary of the power to hear the original proceeding.  Previous cases have emphasised the existence of a discretion as to whether enforcement of the terms of settlement will be granted.

Lindsay FM exercised that discretion to enforce the terms of settlement against the respondent.  Despite the respondent’s argument that relief pursuant to section 14 of the Act should be refused as the agreement reached at mediation was made only because she was misled by the applicant’s solicitors, Lindsay FM found that she lacked credibility as a witness.  He noted that the utility of mediation is obviously reduced if a party is entitled to resile from a bargain struck on unsubstantiated grounds, and held that the agreement should be enforced in accordance with section 14 of the Act.
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