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Minimax Fire Fighting Systems Pty Ltd v Bremore Engineering (WA) Pty Ltd & Ors [2007] QSC 333
Supreme Court of Queensland, 14 November 2007
Chesterman J

Facts
The second respondent was appointed to adjudicate a dispute between the applicant and the first respondent under the Building and Construction Industry Payments Act 2004 (Qld) (the Act). The second respondent found that the applicant had failed to serve a payment schedule within the meaning of s18 of the Act which precluded the applicant from delivering an adjudication response pursuant to s24 (3) of the Act. The adjudication decision was made before the expiry of the time allowed by s24 (1) of the Act for serving an adjudication response.

The applicant sought judicial review of the decision pursuant to both Part 3 of the Judicial Review Act 1991 (Qld) (the JRA) and ‘the inherent jurisdiction of the court to make declarations with respect to decisions made ultra vires the relevant authorising legislation’. 
Matters in issue

The central question to be decided was if and to what extent the court has jurisdiction to review adjudication decisions made under the Act.
Decision

The application was dismissed. 
As a preliminary point, Chesterman J held that where the respondent is barred from giving an adjudication response according to s24 (3) of the Act, the adjudicator is entitled to decide before the expiration of the five day period in s24 (1) of the Act. Section 25 (1) of the Act is not dealing with abstractions but requires the adjudicator to decide according to the facts of the particular case. 

Following The State of Queensland v Epoca Constructions Pty Ltd [2006] QSC 324 and ACN 060 559 971 v O’Brien [2007] QSC 91, Chesterman J  held that Part 3 of the JRA applies to adjudication decisions made under the Act. He further found that, absent an equivalent to the JRA, New South Wales decisions are of no, or very little, authority in determining applications brought under the JRA. 
Accordingly, an adjudication is reviewable under any of the grounds set out in s20 and s23 JRA. Nevertheless, an application for review is to be dismissed according to s13 JRA if the adjudication can be reviewed by another court or tribunal. Also, s48 JRA provides that review under the JRA would be inappropriate if the decision in question is of provisional character and has no permanent effect on the parties’ rights. Chesterman J found the purpose of the Act was as set out in Brodyn Pty Ltd v Philip Davenport [2003] NSWSC 1019 as being a ‘fast track interim progress payment adjudication vehicle’ which ‘solution critically does not determine the parties’ rights’. Further, s100 of the Act renders the adjudication provisional and preserves the parties’ rights to recover payments in legal proceedings, whether made under the contract or pursuant to an adjudicator’s determination. Applying s13 and s48 JRA, Chesterman J refused a review of the adjudication under the JRA. He pointed out that granting judicial review would contravene the purpose of the Act to give contractors the early advantage of prompt periodic payments. In addition, judicial review under the JRA would not give a definitive and thus effective solution to the dispute but remit the matter for determination by another adjudicator. The Judge found that exceptions are to be made in ‘obvious cases of impropriety’ such as fraud or improper appointment of the adjudicator.
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