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New Idafe Inc v Barnard [2007] NSWSC 1107
Supreme Court of New South Wales, 21 September 2007
Brereton J
Facts
The dispute relates to the control of New Idafe, a non-profit organisation providing disability services. Both the plaintiff and, by cross-claim, the defendants purport to constitute the Board of Directors of New Idafe. 
The proceedings commenced and reached a stage where evidence was practically complete. The defendants sought an order for referral to mediation which was opposed by the plaintiff.
Matters in issue

The issue to be decided was whether mediation should be ordered where one party opposes the mediation. The dispute relates to questions of law only and where one of the parties is a non-profit organisation.
Decision

Mediation was ordered on the following grounds:

Referring to his judgment in Dimento v Dimento [2007] NSWSC 420, Brereton J held that with the evidence being practically complete, the proceedings have reached the ‘necessary playing field’ for mediation. He further stressed that, in deciding whether or not to order mediation, the Court needs to take into account the preference of a party to continue with the proceedings rather than undergo mandatory mediation.
Brereton J pointed out the significance of the fact that the plaintiff is a non-profit organisation which makes it highly desirable to achieve an amicable rather than an imposed solution to the dispute. The fact that the constitution of the plaintiff compels the parties to attempt to mediate their disputes was held to favour ordering mediation although not being binding on the Court.  
The plaintiff argued that mediation was inappropriate where the facts were relatively undisputed and the true dispute related to the legal qualification of those facts. Brereton J rejected this argument and stressed that litigation would most likely result in one party being entirely successful and the other entirely unsuccessful, leaving no room for a compromise situation. He concluded that mediation often narrows gaps between parties in entrenched positions.
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