
[image: image2.jpg]



Owners Corporation Strata Plan 62285 and Ors v Betona Corporation (NSW) Pty Ltd and Ors [2006] NSWSC 216

Owners Corporation Strata Plan 62285 and Ors v Betona Corporation (NSW) Pty Ltd and Ors [2006] NSWSC 216

Owners Corporation Strata Plan 62285 and Ors v Betona Corporation (NSW) Pty Ltd and Ors [2006] NSWSC 216
Supreme Court of NSW, 5 April 2006

Gzell J

Facts

The plaintiffs (the owners of residential units) brought proceedings against the defendants (the developers and the builder) alleging various defects with respect to the construction of the units.  A mediation of those proceedings was conducted in April 2005. In October 2005, plaintiffs' solicitors sent a deed of settlement and release with proposed amendments to all parties.  Following agreement between the parties by way of email and telephone exchange, the defendants refused to execute the deed on the basis that it had not instructed its solicitors to agree to the undertakings made in the deed.  The plaintiffs sought specific performance of the agreement in the deed.
The defendants submitted that at the time the mediation was conducted, ss 110P(4) and (5) of the Supreme Court Act 1970 (the Act) provided that evidence or any admission made in a mediation session was not admissible in any proceedings before any court, tribunal or body.  They argued that these provisions rendered subsequent negotiations and the marked-up deed inadmissible because they occurred in the follow-up, and hence during the mediation session.

The plaintiffs argued that s 29(2) of the Civil Procedure Act 2005 entitled them to adduce evidence of the agreement.  Section 29(2) provides that "any party may call evidence from the mediator and any other person engaged in the mediation, as to the fact that an agreement or arrangement has been reached and as to the substance of the agreement or arrangement."  The Civil Procedure Act 2005 came into operation following the mediation but before the deed agreement was reached.

Matters in issue

1. Whether the tender of an agreement to the terms of a deed of settlement and release agreed to after a mediation is governed by the Civil Procedure Act 2005 or the Supreme Court Act 1970.

2. Whether agreement on the deed occurred in the course of the follow-up of the mediation and hence during the mediation session as defined in s 110P(1) of the Supreme Court Act 1970.
Decision
Gzell J held that completion of the mediation had already occurred because there was no further step to be completed in relation to the mediation hearing which occurred in April 2005.  Therefore, Sch 6, cl 5(1) of the Civil Procedure Act 2005 applied to the proceedings and the deed of settlement and release was admissible under s 29(2) (at para [19]).

Assuming that Gzell J's findings in relation to the application of the Civil Procedure Act 2005 were inaccurate, his Honour proceeded to consider ss 110P(4) and (5) of the Act.  His Honour noted that the history of dealings between the solicitors showed considerable negotiations in developing the terms with which the parties ultimately agreed.  These negotiations did not have their origin in agreement reached at the mediation (at para [29]).  Therefore, Gzell J concluded that the agreement reached was not in the course of the follow-up of the mediation and did not fall within the exclusionary provisions of the Act.  Specific performance of the agreement was ordered.
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