
[image: image1]
South Western Sydney Health Area Service v Edmonds [2007] NSWCA 16

	
	


South Western Sydney Health Area Service v Edmonds [2007] NSWCA 16


South Western Sydney Area Health Service v Edmonds [2007] NSWCA 16

New South Wales Court of Appeal, 16 February 2007
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Facts
The respondent was injured in the course of her employment with the appellant in May 1993.  In August 2002, pursuant to ss66 and 67 of the Workers Compensation Act 1987 (NSW) (WC Act), the respondent sought lump sum compensation from the appellant's insurer for both the original injury and further problems.  The appellant's insurer accepted liability in respect of the original injury but declined liability in relation to the further problems.

In March 2003 the respondent filed an Application to Resolve a Dispute (ARD) pursuant to s288 of the Workplace Injury Management and Workers Compensation Act 1998 (NSW) (WIM Act).  The matter came before an Arbitrator of the Workers Compensation Commission in October 2003.

The Arbitrator conducted two teleconferences with the appellant and respondent.  At the first teleconference, the Arbitrator checked whether the dispute could be resolved by negotiation.  It could not.  Next, the Arbitrator suggested the respondent amend her ARD, which the respondent did.  At the second teleconference, the Arbitrator commenced by representing that he had sufficient material (written submissions) before him to make a decision.  In his decision, the Arbitrator relied on the evidence of a Dr Rivett – evidence that was in fact a mere opinion which did not disclose the factual basis for the findings.  The Arbitrator did not call on the respondent to make any submissions during the second teleconference.

In April 2004, pursuant to s352 of the WIM Act, the appellant appealed to a Deputy President of the Workers Compensation Commission. The appellant alleged relevantly that in suggesting the respondent amend her ARD and then finding in favour of the respondent on that basis, the Arbitrator had prejudged the matter and displayed actual bias. The appellant also complained that there was no evidence to support the Arbitrator's findings.

The Deputy President dismissed the appeal in March 2004. In considering the appellant's no evidence complaint the Deputy President said the relative weight and relevance to be given to evidence was a matter for the discretion of the Arbitrator.  The appellant sought leave to appeal to the Court of Appeal pursuant to s353 of the WIM Act.

Matters in issue
The matters in issue were:

1. whether the Arbitrator’s conduct of the proceedings exceeded the bounds of impartiality required of Arbitrators determining disputes under the WC Act (Prejudgment Ground);

2. whether the Arbitrator was entitled to bring his own expertise and experience to bear on the determination of the issues in dispute, as distinct from, or in addition to, determining the matter on the evidence (Specialised Tribunal Ground);
3. whether there was sufficient evidence to support the Arbitrator’s finding that the alleged injuries were injuries by way of aggravation within the meaning of s4(b)(ii) of the WC Act (No Evidence Ground);

4. whether the Deputy President erred in law in finding the issue of weight of evidence was a discretionary matter not capable of being the subject of a review within the meaning of s352 of the WIM Act (Nature of Review Ground); and

5. whether the Deputy President failed to give any or any adequate reasons for her decision (Reasons Ground).

Decision
McColl JA delivered the leading judgment.  Her Honour held:

6. Arbitrators are intended to play an inquisitorial role in resolving disputes.  As such, the 'procedural fairness' afforded to parties need only be 'consistent with the inherently inquisitorial character of the process and the objectives of the Commission's Guidelines' (at [92]).  The nature of the jurisdiction exercised by the Arbitrator made it obligatory that he form a preliminary view about the issues (at [105]).  As the Arbitrator already had all the papers before him prior to the hearing commencing, it was 'of no moment' that the Arbitrator did not call upon the respondent (at [110]).  Therefore, the Arbitrator’s conduct of the proceedings did not exceed the bounds of impartiality required of Arbitrators determining disputes under the WC Act.
7. The Arbitrator was entitled to bring his own expertise and experience of the workers compensation jurisdiction to bear on the determination of the issues in dispute (at [114]).  It is 'unremarkable' that an Arbitrator might do so and is not sufficient to discharge the 'heavy onus on a party alleging actual bias' (at [112]-[113]).

8. A decision maker not bound by the rules of evidence makes an error of law when she or he makes a decision in the absence of material (whether or not strictly admissible according to the rules of evidence) (at [129]).  A decision maker should not 'act upon an expert opinion the basis for which is not explained by the witness expressing it' (at [130]).  The report of Dr Rivett on which the Arbitrator relied offered no evidentiary support for the Arbitrator's conclusion.  Therefore, there was not sufficient evidence to support the Arbitrator’s finding that the alleged injuries were injuries by way of aggravation within the meaning of s4(b)(ii) of the WC Act.
9. When examining an Arbitrator's decision in an appeal by review under s352(5) of the WIM Act a Presidential member has power to reopen consideration of a matter of which an Arbitrator has disposed (at [134]-[135]).  Therefore, the Deputy President erred in law in finding the issue of weight of evidence was a discretionary matter not capable of being the subject of a review within the meaning of s352 of the WIM Act.
10. The No Reasons Ground was unnecessary to decide because the conclusion on the No Evidence Ground was sufficient to uphold the appeal (at [141]).
Giles JA agreed with McColl JA (at [1]-[2]).  With respect to the No Evidence and Specialised Tribunal grounds, Giles JA observed that the Arbitrator made a 'fundamental' error by either relying on medical reports which do not identify a factual basis for the opinions, or applying some unstated general knowledge from his experience 'in the absence of evidence and without explanation' (at [3]-[9]).  Tobias JA agreed with both McColl JA and the additional observations of Giles JA (at [11]).
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