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Spalla v St George Motor Finance Ltd (No 7) [2006] FCA 1177
Federal Court of Australia, 29 November 2006
Kenny J
Facts
The applicant controlled a car dealership company to which receivers and managers and, ultimately, a liquidator were appointed.  Following other unsuccessful claims regarding the appointment, the applicant brought a new proceeding against the respondents (including the dealership's financiers and the receivers and managers they appointed). 
The new proceeding raised various claims including conspiracy, giving false evidence and other claims relating to the receivership.  Following mediation, the dealership's liquidator procured an offer from the respondents to settle the matter.  A Deed was executed giving effect to the settlement.  The applicant sought to have it set aside.
Matter in issue
Should the mediated settlement be set aside?
Decision 
The applicant sought to have the Deed settling the matter set aside on the grounds that the liquidator executed the Deed in bad faith.  The Court rejected the application.
In arguing bad faith, the applicant relied on the following aspects of the conduct of the mediation:

1. Undue pressure being placed on the liquidator.  The Court rejected the applicant's argument that the respondents placed improper pressure on the liquidator by suggesting they would seek costs from the liquidator personally.

2. Dishonest actions of the liquidator.  The Court did not accept the applicant's argument that the liquidator's failure to inform the applicant that the liquidator's indemnity provided by a litigation funding agreement had been terminated amounted to dishonesty
3. Unreasonableness of the settlement offer.  The applicant's argument that the settlement was so unreasonable that no reasonable liquidator would have similarly settled the matter was rejected.  Although the liquidator had obtained advice that the matter had merit, the Court held that other mitigating factors were sufficient for him to disregard that advice.
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