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Stevenson v Landon Pty Limited [2005] QDC 011
District Court of Queensland (Southport), 4 February 2005

Newton DCJ

Facts

The applicant, a tenant in a caravan park owned and managed by the respondents, filed a claim seeking damages for personal injuries. The proceedings were stayed as a result of the commencement of the Personal Injuries Proceedings Act 2002. The matter was referred to a compulsory conference but did not settle. After conclusion of the pleadings and the provision of disclosure, the applicant sought an order pursuant to r 320 of the Uniform Civil Procedure Rules 1999 referring her claim to mediation. The applicant submitted, inter alia, that the factual disputes were not complex; the respondents did not show that mediation would be unsuccessful; and that the claim was unlikely to be large. The respondents opposed the application and submitted that efforts to settle had already been made and further mediation would be futile.

Matters in issue

1. When should mediation be ordered if opposed by one of the parties?

2. Which balancing factors are to be taken into account by the court while exercising its discretion to refer the dispute to mediation despite opposition of one party?

Decision

Newton DCJ dismissed the application absent real prospects of settlement and an anticipated increase in costs if the matter be referred to mediation.

The objects of ADR as set out in s89 of the District Court of Queensland Act 1967 include, inter alia, the reduction of costs and delay. Newton DCJ held that the case under consideration did not meet the factors favouring mediation recognised in Barrett v Queensland Newspapers Pty Ltd & Ors [1999] QDC 150 (19 July 1999), such as long proceedings, predominant preference for mediation, offer to contribute to the costs of the respondents in mediation and application for mediation before substantial costs in court had been incurred. 

Where mediation is opposed by one of the parties, Newton DCJ identified a reluctance of courts to allow a referral: Kilthistle No.6 Pty Ltd & Ors [1997] 1383 FCA. In particular where commercial parties are involved which are taken to possess a ‘reasonable degree of business sophistication and acumen’ it is to be assumed that they have considered the potential benefits of alternative dispute resolution: Morrow v chinadotcom [2001] NSWSC 209.

Newton DCJ concluded that where one party opposes mediation, in particular where this party is a commercial entity and where the parties already attempted to resolve the dispute in a legislatively required process, a Court should hesitate to order mediation.
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