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Tapoohi v Lewenberg (No 2) [2003] VSC 410
Supreme Court of Victoria, 21 October 2003

Habersberger J

Facts

Mrs Tapoohi and Mrs Lewenberg were sisters who had fallen into disagreement regarding the division of their mother’s assets following her death. The parties agreed to attend a mediation to resolve their disputes of their own initiative, not pursuant to a Court order. Mr Golvan QC was appointed as mediator by the parties, both of whom were represented by solicitors and counsel at the mediation session. Mrs Tapoohi was not present at the mediation, but she attended via telephone from Israel. 

The mediation went on into the evening, with Mr Golvan QC emphatic that the parties would remain until the terms of settlement had been drawn up and signed. At various stages of the mediation it was noted that there were no taxation specialists present and that it would be important to consider the tax ramifications of the terms of settlement prior to a final agreement being reached. Such a clause was not ultimately entered into the terms of settlement, however it was nevertheless signed by the parties. Upon discovering the tax implications of the settlement reached, Mrs Tapoohi sought to amend the settlement terms with Mrs Lewenberg. When this proved unsuccessful, she brought an action against 10 companies and individuals to set aside the mediated settlement. At the same time she claimed damages against her solicitors for negligent failure to obtain tax advice and/or to include such a condition in the written terms of settlement.

This case was an application for summary judgment on the third party statement of claim, where Mrs Tapoohi’s solicitors sought contribution from the mediator, Mr Golvan QC pursuant to s23B of the Wrongs Act 1958. 

Matters in Issue

Mrs Tapoohi’s solicitors alleged that Mr Golvan QC had been negligent or was in breach of the express or implied terms of the mediator’s contract. It was alleged that by reason of his retainer, the mediator owed the parties various common law duties of care. These were said to have arisen from the agreement between Golvan QC and the parties that he should ‘act for them and advise them as a mediator at the Mediation.’

It was submitted by Mrs Tapoohi that the experience of Mr Golvan as a senior barrister was relevant to the standard of care and skill expected of him when acting as a mediator, and that the alleged breaches could be said to arise out of his conduct, assumption of responsibility and the giving of advice.

Decision

The judge concluded that there was an arguable case against the mediator, warning that jurisdiction to give summary judgment against a claim is one which should be exercised sparingly and only in the clearest case, where the claim is evidently doomed to fail.

Given the uncertainty surrounding this area of law, Habersberger J declined to strike out the pleading on the basis that the mediator owed no duty at all to the parties in the mediation. Similarly, his Honour considered that in a case such as this one, where an unusual contract exists, ‘it cannot be said that it is not arguable that duties similar to those implied in the contract are owed in tort by the mediator’ to the parties.

Habersberger J also found it arguable that the breaches had arisen out of the conduct of Mr Golvan QC and his giving of advice. His Honour made it clear however, that in no sense could it be said that a mediator acts for a party in the sense that a lawyer acts for a client.

The above material provides a summary only of the subject matter covered, without an assumption of a duty of care by LEADR or Freehills. The material is not intended to be nor should it be relied upon as a substitute for legal or other professional advice. 

Copyright in the material is owned by Freehills.
� As this matter was an application for summary judgment, full consideration was not given to the evidence, facts and the law. 
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