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Collaborative Professional Associations are now established in New South Wales, Queensland, Victoria, Australian Capital Territory and Western Australia and each association has been keen to establish practice guidelines, including codes of conduct.  The first Collaborative Practice training in Australia was in July 2005.  Within three months of that training an organisation was established with a primary objective of establishing national practice guidelines, including a code of conduct.  By March 2006 moves were well underway to turn that association into a national peak body to lobby government to adopt such guidelines, but how do you establish practice guidelines for a process that is not yet definable?  

In February 2007, during a training tour of Australia, international collaborative practice trainer Marion Korn was asked about the need to adopt guidelines for collaborative practice.  Shaking her head Marion replied; “Lawyers just don’t get it.”   What don’t lawyers get?  

Mediators know all to well the tortious road ahead of collaborative practitioners whose quest is the establishment of training and qualifications, accreditation, registration and complaint handling.  In the National Alternative Dispute Resolution Advisory Council (NADRAC) “Notes” Issue No. 3, November 1998 at page 4. the Council acknowledged the wide range of diversity of ADR services in Australia and the need to allow the innovation in ADR to flourish.  Further down in the article reference is made to the Council’s aim to release a discussion paper on training and qualification, accreditation, registration and complaint handling in August 1999.  Since 1999 numerous models of mediation have developed and the National Accreditation Standards are still in the process of being developed.

I recently asked one of our most respected mediators to chair a presentation on collaborative practice in commercial disputes.  His response was that collaborative practice is another form of mediation that he did not wish to distinguish as a different form of alternate dispute resolution.  We discussed the collaborative process at length however, he remained of the view that it is mediation.  I asked him if he would define mediation for me and he replied that mediation is not definable.

Codification of standards and qualifications make lawyers feel secure.  But collaborative practice is team work.  The success of collaborative practice relies on collegial trust.  Codification will not build trust and it will certainly make it difficult for innovation to flourish.  Marion Korn’s response referred to at paragraph two above “Lawyers just don’t get it.” is to the legal profession’s reluctance to work with a process that is flexible and able to respond to the resources and cultural differences that exist within diverse Australian communities, not to speak of the needs of individual clients.

Collaborative practice in Australia is in its mere infancy.  It is currently being adopted with great enthusiasm and developing organically to meet the needs of each community that adopts the process.   Each model adopts the tenets of collaborative practice.  All of the participants must sign a Participation Agreement, which includes the requirement that the lawyers must not continue to act for their respective clients in any future litigation of the dispute, and that the clients and the lawyers enter into interest based negotiation to resolve the dispute. 

Although collaborative practitioners need training in mediation skills collaborative practice has some very distinctive features that distinguish it from the broadest definition of mediation.  It is fundamental to the collaborative process that the collaborative lawyers are not neutral or impartial third parties in the process.  On the contrary, they are their client’s allies.  Their alliance with their client is however, very different from the usual lawyer/client relationship.  The collaborative lawyer is committed to a non litigious resolution of the dispute and to keep his/her clients focused on interest based negotiation.  The legal advice that collaborative lawyers give to their clients is acknowledged to be simply one facet of the dispute to be taken into account as the clients work toward a resolution that meets their needs. 

It is difficult to predict which model of collaborative practice might flourish in any given community  For example, the interdisciplinary team model of collaborative practice (see below) has flourished in Medicine Hat, a small rural conservative town in Canada although it first took roots in California and continues to thrive in the area of San Francesco Bay.  In Toronto collaborative practice thrives in all of its diversity, as it does in New York City.    

Since August 2006 we have been fortunate to have approximately ten international collaborative practice trainers beat a path to our shores as they became aware of the pace of development of collaborative practice in Australia.  Each wave of trainers brings their favourite model of collaborative practice with then in the hope of Australia adopting “their model”.  These models have evolved through the experience of collaborative practice in different communities in North America.

The North American collaborative practitioners have responded to the demographics of their communities.  Fortunately most States in the US and Provinces of Canada were wise enough to avoid early codification of collaborative practice and thereby remained flexible enough to allow different models to evolve. Notwithstanding, the proponents of some models border on being evangelical advocates of the model they practice.

THE MODELS THAT CURRENTLY COMPRISE “COLLABORATIVE PRACTICE”

Collaborative Law
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In 1990 Stu Webb founded what we would now call “collaborative law”.  Collaborative law was explained in the article published by LEADR in February E-Update.   Stu is the first to admit that his initial foray into collaborative practice was a work in progess.  In fact, Stu Webb tells the story that his first collaborative law case was not a success.  Stu went back to the drawing board.  I am sure that he will say that he has done so again and again over the past seventeen years.

Collaborative law largely draws on the non legal expertise that the clients require to assist them to resolve their dispute in a similar way that experts are engaged in the litigation process.  The parties might engage their own experts or a single expert.  The experts may be trained collaborative professionals or not, depending on the view of the lawyers and their clients.  Likewise, the experts may be restrained from acting for either party if the clients later decide to litigate their dispute, or they may be free to continue to act with the consent of the parties.

One of the benefits of this process is that it is reasonably simple.  It comprises brief meetings between lawyers to discuss process, both in preparation for four way meetings and to debrief after each meeting.  Likewise, the lawyers and their respective clients have meetings to discuss process in preparation for each meeting and to debrief after each meeting.  Lawyers alternate taking the minutes and having them typed up and distributed in draft form to all of the parties, preferably by email.  All of the parties who attend the four way meeting comment on the draft minutes before they become the record of the meeting.   There is also a minimal amount of administrative work.

The lawyers and their clients can very easily keep track of what is happening and the clients can anticipate the costs.  They can decide when they need an expert, who they will engage and what they will engage the expert to do.  The clients can at the outset of the process decide whether they will contract directly with any expert they require, or have the lawyers engage the experts.

All of the substantive issues should be dealt with at the meetings.  Otherwise, there should be little correspondence between the lawyers or the lawyers and their clients.  The lawyers must seek instructions to communicate with each other outside of the meetings referred to above.

The process is completely transparent and the clients are at all times fully informed and in control of what is happening in their matter.  If other professionals are brought into the process the same transparent procedures apply.

The Interdisciplinary Team Model “Collaborative Divorce”

Team Synergy







By comparison, from the outset of a “Collaborative Divorce” the interdisciplinary collaborative team comprises two lawyers, two coaches, a financial advisor and, if there are children involved, a child consultant.  If during the process the clients require the assistance of other professionals or experts, they may be referred out to such professionals, or experts may be brought into the process in much the same way as occurs in the collaborative law process.
Some of the international advocates of this process are unequivocal about clients who do not want to engage the whole team at the outset.  Many of them will not act for such clients whilst others will act for the clients but they make it clear that the process is definitely not “Collaborative Divorce”.   

Interdisciplinary Team Model 
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The Collaborative Divorce professional team work closely together while maintaining their respective professional boundaries.  The team synergy provides the clients with a holistic process.  The clients are assisted by their coaches to use good communication skills before they participate in negotiation sessions.  They have assistance from a financial advisor to work out how they will manage their finances during the negotiation process and to prepare their financial information. The preparation ensures that the clients use the lawyers time effectively in a cost efficient manner.

If there are children involved then early in the process the child consultant will see the children and may also see the clients.  The child consultant will inform the lawyers of the affect that the parents’ separation is having on the children.  In a session with the lawyers, and may be with the coaches also present, the child consultant will inform the clients of their children’s views.  The child consultant will also explain to the clients the affect of the separation on the children.  The information about the children assists the clients to be child focused during the negotiation process.

In the interdisciplinary team model the clients may still be referred out to other professionals or experts, or the experts may be brought into the process if necessary.  Another not negotiable term of this model is that the professionals and experts who are brought into the process are unable to act in the future for either client, even with both of the clients’ consent.

The advocates of Collaborative Divorce say that the interdisciplinary team model:-

1. provides the clients with a holistic resolution of their issues;


2. produces agreements that endure for longer than any other process does;


3. the clients are given more support both during and after the process;


4. the process provides the client with conflict resolution skills that will assist them in future disputes;


5. the team remains available to the clients in the event of future disputes (which is one reason why the members of the interdisciplinary collaborative team cannot act for either of the clients at any time in the future).


There are however, a number of questions that Collaborative Divorce raises including:-


1. the extent to which the collaborative team are on the one hand claiming to empower the clients and on the other hand totally dictating the process and how the clients will conduct themselves during the process;


2. the occasions on which members of the team, or the full team may meet without the clients present;


3. the transparency of the process;


4. whether the clients are actually empowered by the process to negotiate their own resolution, or rehearsed to act in accordance with the process;


5. confidentially between each of the professionals and their respective clients;


6. the control by the clients of the costs, including their ability to calculate the future costs.

Notwithstanding those questions, this model is very successful.  The team is structured to systematically respond to the mental health issues that arise out of the dispute.  The team can also assist with mental health issues that become apparent during the negotiations.

The advocates of this model also argue that it is in fact less expensive than the other collaborative practice models.  They say that because the clients are fully prepared and informed up front by professionals, all of whom cost less than lawyers, the clients are able to participate more effectively in the negotiation meetings.   Consequently, their legal costs are reduced.

The “Lego Model”

Finally there are the hybrids.  The “Lego” model can refer to any collaborative process that brings experts in and out of the collaborative law process as needed.  Some collaborative lawyers will only bring professionals from other disciplines into the process if they are trained collaborative professionals, whilst other collaborative lawyers are not so concerned.

Some collaborative lawyers require the professionals who come into the process to sign the Participation Agreement.  A term of the Agreement usually provides that if the clients do not resolve their dispute through the collaborative process, the expert or professional must not continue to act for either of the clients in relation to the dispute.  Other lawyers do not require the professionals to enter into the Participation Agreement, or if they do, the professionals may act for the clients in the future with clients’ consent.

The flexibility of the “Lego” model allows the professionals and their client to develop a custom designed process according to the individual needs of the clients.  The process can also accommodate external factors including lack of resources in a community, or the lack of multi disciplinary experts who are trained collaborative practitioners.  In smaller communities there may be only one or two members of a particular profession in the community.  Alternatively, one or both clients may have an existing professional relationship with a professional with whom they wish to continue their relationship.

For example:-

1. an accountant that both parties have used for years and wish to use in the future.


2. a child consultant who is the only child therapist in the community.


3. the only valuer or financial advisor in a small community.
In conclusion, defining collaborative practice that includes all of the processes that currently claim the title would be difficult.  It would also restrict innovation in collaborative practice flourishing in Australia.  Stu Webb is more than prepared to embrace all of the models that have developed.  He continues to work with joy and enthusiasm seventeen years after he decided to retire from the law.  He and Ronald D Ousky have recently completed a book “The Collaborative Way to Divorce – The revoluntionaly method that results in less stress. Lower costs and happier kids – without going to Court.”  Chapter 4 pp87-96 sets out the options of collaborative practice available to clients.  It covers all of the options referred to above.  
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