FIRST HISTORIC MEDIATION FOR TONGA – My Story -  

written by Sione Havea Taione.

Involvement in mediation training.

I first heard about mediation during the Public Service Association’s (PSA) national strike in Tonga in 2005 that lasted for 6 weeks.  At the time there were regional and national workshops on mediation, however, there was no qualified personnel that could take up such a position.
The introduction of the new Case Management System in the Supreme Court of Tonga last year 2006 in an effort to reduce the backlog of cases within in the Supreme Court sparked the beginning of a fruitful relationship with the Federal Court of Australia through AUSAID. The author was recommended by Chief Justice Ford to attend the Case Management System training in Sydney. 

Case Management in Tonga was successfully implemented by the author in the Supreme Court under the direction of the Chief Justice, in conjunction with some wonderful staff from the Federal Court of Australia especially Helen Burrows, the International Program Coordinator. Following its implementation Chief Justice Ford again recommended the author to attend a mediator training course in Sydney. 

Mediation has now been a continuing activity since the introduction of the new Case Management System in the Supreme Court of Tonga. Already it is helping in reducing the backlog of cases. The course I attended was conducted by LEADR in Sydney on the 14th-18th May 2007. 

Author’s view of the mediator course .

The course whilst very intensive was very well prepared, exciting, and interesting. The vast experience of the trainer, Nina Harding, and lead coach, Lynora Brooke, in mentioning but two, was impressive.

 The other positive aspect of the course was meeting different people from many different disciplines. I got to meet judges, prosecutors, barristers, army personnel, court officers, human resource personnel, and the list goes on. The gathering was just like one big family gathering and I did not feel out of place. In fact, I was made to feel totally welcome. The training aids and materials were very useful. Unfortunately the text books were too expensive for me to purchase but I hope to be able to afford them some day.  

As Registrar of the Supreme Court of Tonga, I will recommend the LEADR mediation course to all my fellow registrars in the Pacific Island regions. In Tonga, any registrar can become a magistrate provided he/she has the qualifications and the experience. However, I found after my first mediation case that being a mediator is more enjoyable and interesting than being a magistrate! For a judge in the court of law will decide in the plaintiff’s or defendant’s favour, yet cannot heal the wound between the parties i.e. restoring the good relationship between the two and this is what I was able to achieve in my first mediation case. 

First historical mediation case in Tonga.

As the only qualified mediator in Tonga I found my first historic mediation case an experience that I will never forget. The first case I dealt with was in respect of a plaintiff who had filed an action in court against a defendant who was a very close friend and good neighbour. Both were represented by a lawyer. This case was referred to mediation in which the author was appointed by the Supreme Court. The plaintiff had a verbal agreement with the defendant for the former to lease the latter’s tax allotment for 5 years after he (the plaintiff) had done a very big favour for the defendant. After 2 years through the lease, the defendant’s elder brother (who was a resident of the United States) and heir to the subject land returned from the States and told the plaintiff he wanted his land back as he is not a party to their agreement. At this time, the land had been cultivated by the plaintiff. The plaintiff approximated his expenses and sued the defendant for TOP$11,000 for breaching their agreement and demanded the amount claimed and also for him to complete the remaining 3 years left in the lease.

The fact that mediation was an informal approach as contrasted to that of the court of law both parties were relaxed. After implementing the mediation process and dialoguing with the parties, the defendant apologised to the plaintiff. The plaintiff in return accepted the apology and was willing to vacate the defendant’s elder brother’s land. Apology from the defendant was a major factor in the reduction of the plaintiff’s claim from TOP$11,000 to only TOP$750 which was the settlement amount. It took 2.5 hrs to settle the first mediation case. The outcome was positive to all parties. Not only did the case settle but the relationship of both the plaintiff and the defendant was restored, and the first ever mediation case in Tonga was a win-win situation for all. 

I truly believe that mediation will become a permanent fixture in Tonga. In fact, Chief Justice Ford had revised the 16 year old Supreme Court Rules and included Mediation referrals in the 2007 Supreme Court Rules. In addition, both the Chief Justice and the Judge of the Supreme Court were impressed after the first historical mediation case was settled. They have considered that mediation will surely assist them in reducing the backlog of cases filed in court and there are more cases lining up for mediation.

Venue

The only downside at the moment is that we do not have the funding available to establish a venue for mediations separate from the Court environment. If AusAid were ever able to assist us further in that regard, I am certain that it would make a tremendous difference.
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