PARTY, MEDIATOR AND LAWYER-DRIVEN PROBLEMS

AND WAYS OF AVOIDING THEM

In the early work experience of mediators, it is not uncommon to blame failure to reach agreement on the parties and/or their legal representatives and the success of the mediation to the mediator and the mediation process.  This is a somewhat simplistic approach.  There is a need to probe much further, to continue to learn from our own experience and to share our experience with other mediators.

This article is an attempt to do so and will cover the following areas:

1.
The significance of a mediation resulting in agreement or failure to reach agreement.

2.
Party-driven problems. 

3.
Mediator-driven problems.

4.
Lawyer driven problems.

1.
The significance of a mediation resulting in agreement or failure to reach agreement


There are many reasons why mediations do not always lead to resolution. Both in Australia and the United States, there is insufficient follow-up of mediations.  Even though there may have been an agreement reached between the parties at the end of the session, it is possible that a few days or weeks later, the agreement does not hold.  On the other hand, there may have been either a partial agreement or no agreement at all.  Yet some follow-up contacts have  revealed that the parties have managed to reach a resolution without anyone’s further intervention.  Moreover, it has been found that in some cases, even where no agreement has been reached either at the mediation session or some time after, the parties have indicated that although that particular mediation had not been successful, the relationship between the parties has improved due to better communication between them as a result of the mediation.  If mediators keep this in mind they may be less tempted to be unduly worried about settlement issues and less tempted to jump to false conclusions.


In order to maximise the potential for resolution, it is important for mediators in the course of a mediation to be constantly on the alert of the emergence of  party-driven,  mediator-driven and lawyer-driven problems. 

2. Party-driven problems.

It is important to recognise that not all party-driven problems can be avoided.  However, they can at least be managed in the course of the mediation session.


Common party-driven problems include:


(a)
Hidden agenda and bad faith participation.


(b)
Requests to the mediator for advice or opinion.

(c)
Accusations of bias against the mediator.

(d)
Demands for a private session.

(e)
The directive party.

(f)
The angry party.

(g)
The threatening party.

(h)
Insulting and other destructive communication.

(i)
The walk-out.

(a)
Hidden agenda and bad faith participation.

It is all too tempting to stipulate that one or other of the parties has a “hidden agenda” and to proceed on that basis.  All too often such a premature conclusion is reached when parties during the early stages of a mediation appear to be reluctant to settle or to disclose all relevant information. Experienced mediators have learned not to become “settlement-focused” and to ensure that the parties’ need to “quarrel” and to ventilate must be met - otherwise it may come back to haunt the mediator at later stages of the mediation.  If the parties’ “process needs” are not met they may be reluctant to settle.

Often it is only towards the end of the mediation session that the parties are ready to consider options and to consider mutually satisfying options.

It is very important for mediators to realise this because otherwise parties may feel that a premature focus on settlement implies that they should never have had a dispute or a conflict – it is a condescending approach which belittles the importance of  their problems.  On the other hand, the mediator should keep an open mind as there is always the possibility that parties are “vexatious disputants” or at least one of them might be.  Such a party might enjoy the conflict more that the prospects of settlement and may not want an end to the dispute.

This is an example of “bad faith participation”.  When parties are legally represented, it is at times (but less frequently these days) the lawyers who participate in bad faith.  

During a mediation I was involved in several years ago, I quickly became

aware that one of the legal representatives was unusually quiet and inactive. 

In the course of the first private session I raised the issue with him and 

he admitted that “I’m really only here to see what sort of a witness my client would make in court”.  Not surprisingly I did not proceed with the mediation.  

How can such problems be avoided?

This issue is becoming more relevant with  mandatory mediation when parties or their legal representatives are obliged to attempt mediation before going to court.

My approach in recent mediations I have conducted has been to include in my opening statement that I appreciate the fact that parties and their legal representatives are not participating on a voluntary basis.  However, as they are here, they may as well “give it a go”.

(b)
Requests to the mediator for advice or opinion.

Occasionally parties ask for advice from the mediator.  What does the mediator think they ought to do?  How should they settle?

If mediators feel under pressure to give an opinion or give advice they should make it clear that they are no longer acting as a mediator and once that other role is adopted, they are no longer participating in a mediation.

It is important, especially when the Agreement to Mediate sets out the mediator’s role which does not include giving advice or offering opinions, that there is documentary evidence of the mediation terminating at that stage.

(c)
Accusations of bias against the mediator.

Accusations of bias against the mediator certainly do not often occur.  I’m in favour in my opening statement of saying: “I try to be impartial and it is not my job as a mediator to give advice.  But if at any stage of the mediation you feel that I am biased  and am not impartial, please let me know”.  This places the responsibility on the parties and their legal representatives to raise the issue in the course of the mediation session rather than rely on it if the mediation does not settle.

If and when a party accuses the mediator of not giving her/him a fair go, the party’s perception of bias needs to be addressed, preferably in private session.  The mediator needs to establish the basis for the perception of bias.  

The mediator could encourage the party to be frank by saying: “I don’t know if I’m right but maybe you’re not comfortable in taking part in the mediation.  Can I be of any assistance?  Is my approach causing you problems?  Would you like to talk about it?”  

(d)
Demands for a private session.

Generally the mediator should resist one party’s demand for a private session especially if it might be an attempt on the part of that party to hijack the process and usurp the mediator’s role.  Alternatives to agreeing to hold a private session with that party include:

*
suggesting a coffee break followed by a private session with each party starting with the one requesting it;

*
consulting with the other party to establish whether they may also wish to have a private session;

*
suggesting breaking into private session with the other party first.

(e)
The directive party.

One of the parties may demand  that the mediator write something up on the board (e.g. an agenda item) in a certain way.  The request may lead to a judgmental or non-neutral result.  The mediator should reiterate the role of the mediator as being neutral and point out that  agreeing to the request may be inappropriate in the circumstances especially if it is biased against the other party.   The mediator could suggest a reframed alternative and perhaps say:  “Can I just reword this so that you can both feel comfortable discussing it without prejudging the issue?”  

(f)
Dealing with angry people.

Anger expressed by one of the parties may be due to a number of reasons e.g.

*
personality factors where the party is unable to let go of their feelings and


focus on the future;

*
feelings of frustration at not getting the mediator on side.

In such a situation, the mediator should avoid responding in a retaliatory fashion – 

silence may well be the best strategy.

The mediator should avoid being defensive.  It may be strategic to paraphrase or summarise at this stage.  If the anger is related to what the mediator might have done or not done, then the mediator could say: “I may have confused you.  I don’t think I made myself clear…”

If the anger is focused on the other party, which is more often the case, it is more productive to let the anger be expressed  rather than refer to the “ground rules”.  It is more productive for the mediator to acknowledge the anger (without commenting on whether it is justified or not) than curtail it in a disciplinary fashion.

(g)
The threatening party.

When one party makes threats of retribution or violence, the mediator should call off the session not necessarily be referring to the “ground rules” but by stating that the session does not seem to be leading anywhere.  In extreme cases the mediator

should advise the parties that the confidentiality of the session cannot be adhered to and that consideration will be given to informing appropriate authorities in accordance with the Agreement to Mediate.  

Sometimes, there are subtle threats made in the course of mediation e.g. information one party has about the other party such as tax evasion or social security fraud or shady information partnership assets.  A party could also threaten to go to the media unless the other party agrees to demands made.  Such threats are not usually made in joint session, or very rarely, but may be mentioned to the mediator in private session.  The mediator’s role could be focused on reality testing re the need to seek legal advice to determine available options for future action.  Whatever the nature of the threat or implied threat might be, the mediator could:

*
explore why no action had so far not been taken;

*
hypothesise about what their position would have been if the information


giving rise to the threat had not been available;

*
involve the party in role reversal and by asking  whether the party would have come to mediation if they had known they would be at the receiving end of threats.


(h)
Insulting and other destructive communication.

An occasional exchange of insults or swearing should be tolerated by the mediator, especially if the parties appear to be at ease with it and both parties indulge in it.

(I remember a workplace multi-party mediation where all the parties were male. They obviously controlled workplace language.  When they appeared to be reaching a constructive stage in their negotiations, I asked them if they would feel more at ease conducting their final negotiations in my absence.  They were delighted at the offer and about an hour later the complex matters had been resolved.)

However, if the insults continue unabated and it becomes unproductive, the mediator is entitled to ask if there could be a change of approach or whether the mediation ought to be terminated.

(i)
The walk-out.

At times, but very rarely, a party might threaten to walk out of the mediation session.  As there may be a number of reasons why the threat is made, the mediator should not over-react and might suggest a coffee break before a final decision is made.  This is preferable to rushing into a private session which may create a power imbalance.  If threatened walk-outs continue to be made, then the mediator could call the party’s bluff and allow the party to walk out.  This often leads to a change of mind.  Fortunately walk-outs are not a common occurrence.   

If the desire to walk out is genuine, it may well be in response to the other party’s bad faith participation.  Whether it is or not, because mediation is based on voluntary participation (and even if mediation is mandatory, parties are not obliged to see it through, just to attempt it) there is no point in persevering with the mediation in such circumstances.  It would be useful, however, to have a brief private session with the party who wants to walk out in order to establish the underlying reason and the mediation could then continue under different arrangements e.g. as a shuttle mediation.  I have had experience in such a situation which was due to a woman who was too intimidated by her ex-husband but was willing to negotiate in separate rooms with the mediator’s assistance in relation to decisions which needed to be made relating to their children.

3.
Mediator-driven problems.


Problems often occur not just as a result of parties’ conduct but as a result of the mediator’s conduct.  This is more likely to occur with recently trained mediators, especially if their full-time professional role outside mediation is one entailing the giving of advice.  The following are examples of mediator-driven problems:

(a)
The mediator acts as an advocate or adviser rather than a neutral third party facilitator. 

(b)
The mediator acts on her or his private agenda.


(c)
Procedural problems.

(a)
The mediator acts as an advocate or adviser rather than a neutral third party facilitator.

(i)
The mediator offers advice to a party.

It is sometimes tempting, especially if a mediator is a lawyer, to abandon

the facilitation role and go back to that of professional adviser, especially 

during private sessions.  It may be an even greater temptation to do so if

the party says: “I know that you’ve had a lot of experience in this area.  

I’ve seen your C.V. and that’s why I’ve chosen you as our mediator.  

What do you think I should do? I need your advice”.

At times, the mediator, even an experienced one, may be tempted to lapse 

into an advisory role without realising it.  If that mediator becomes aware of 

it,  he/she should withdraw the advisory statement and confirm that he/she is 

is not acting as an adviser but as a facilitator of decision-making.

Lack of awareness leads to a number of risky possibilities e.g. the party may

disclose: “As you yourself said…” thus endangering the important 

principle of neutrality.  It may also lead to an abandonment of the facilitative 

role for the rest of  the mediation session.

(ii)
The mediator may own or define the issues instead of acknowledging 

that they were derived from the parties’ opening statements or mentioned in 

course of their discussion 

The mediator might say  “It’s obvious to me that the issues you should 

discussing are…”  and the mediator may even add new ones not 

necessarily mentioned by the parties  instead of “From what one or both

of you mentioned in your statements (or in your discussions), the issues 

appear to be…” 

If the mediator is suggesting what the issues are instead of the parties,

then neutrality is lost.

(iii)
The mediator appears to or is actually taking sides with one of the 

parties 

The mediator might make comments such as: “That’s a really good point

you’ve made” when the party complained about assuming total

responsibility for office management with no assistance from the other 

party. It would be far more strategic and appropriate not to comment at 

all but to ask the other party to respond. 

(iv)
The mediator allows herself or himself to be “seduced”  by one of 

the parties.  

One of the parties may succeed in getting the mediator “on side”

through flattery or other more subtle means like being very reasonable 

and not reacting negatively to anything the other party says.  The 

mediator should politely divert the party’s attention on the issue under 

discussion.  Otherwise, the other party may well perceive preferential 

treatment on the part of the mediator.

“Emotional blackmail” may be another approach taken by a party to 

“seduce”  the mediator by bursting into tears.  The mediator could simply 

pass the packet of tissues to the weeping party.  The tears may cease

without further disruption to the mediation.  If not, it would be wise to 

adjourn the session and have a brief private session with each party,

beginning with the distressed party.  Whether or not it was a blackmailing

strategy on the party’s part, it should make no difference to how to deal with

the situation.

(v)
The mediator speaks and negotiates on behalf of one party, acting more as that party’s agent.

If the mediator takes over from one of the parties, (and that party is 

perfectly capable of playing an active role), the impression conveyed to the

other party may be that the mediator is advocating for that party.  The

mediator could be seen as advocating for that party and agreeing with the

offers made as though they had been initiated by the mediator.  It is much 

safer, therefore, to discourage the parties from allowing the mediator to

adopt that role.

It has always concerned me somewhat when mediators in training say 

during a private session in a role play:  “Do I have your authority to

convey anything you tell me to the other party?”  This may give the

impression that the mediator is expected to act on the party’s behalf.  It

actually disempowers the party and the mediator abandons the role of

facilitator of communication and negotiation between the parties.

(vi)
The mediator treats the parties differently.

There are many opportunities for the mediator to fall into the trap of

 treating the parties differently

*
asking Party B to respond to Party A’s opening statement ;  it is important for Party B to be given the opportunity of making an opening statement without having to respond to Party A’s statement; after all Party A made his/her opening statement without having to respond to Party B’s statement.

*
summarising one party’s statement and not the other party’s


statement;

*
relaying offers to Party B in their private session following the


private session with Party A where the offers were discussed;


Thus the private session with Party B is conducted differently from the private session with Party A.  When parties are provided with different opportunities in private sessions this may well impact unfairly in the final negotiation session. 

(b)
The mediator acts on her or his private agenda.

There are innumerable opportunities for a mediator to act on her or his

private agenda.  It is therefore far wiser not to act on any preconceptions

the mediator might formulate on any aspect of the mediation, relating to

the dispute or to the parties. Inevitably the mediator will develop

hypotheses.  However, they must resist the temptation of acting on them 

as though the hypotheses were correct. Hypotheses may be offered in terms of 

options for the parties to consider by way of options. 

In what ways have mediators been known to act on their private agenda?

(i)
Making judgmental statements about what the parties say or do


especially in private session.

(ii)
Ceasing to listen to the parties and directing the mediation to obtain a 


result based on the mediator’s private agenda usually formulated


early in the session if not before the session depending on the


material sent by the parties beforehand.

(iii)
Adopting a controlled rational approach and avoiding dealing with the


parties’ feelings and emotion at all costs.

(iv)
Pointing to parties’ contradictions in the course of the mediation.

(v)
Become overly concerned with premature settlement and jeopardising  prospects of productive negotiation and a mutually satisfying outcome.

(i)
Making judgmental statements about what the parties say or do


especially in private session.


Mediators can be tempted to but should avoid making statements


such as:


*
“You’ll get absolutely nowhere with that approach” or


*
“I’m glad you’ve admitted/conceded that” or


*
“You’d be better off not accepting anything less than $x”.

Asking open-ended questions is a far more impartial approach than offering opinions or giving advice.

(ii)
Ceasing to  listen  to the parties and directing  the mediation to obtain a result based on the mediator’s private agenda usually formulated


early in the session if not before the session depending on the


material sent by the parties beforehand.


The parties can become disempowered and the advantages of


mediation are denied to them with such an approach.

(iii)
Adopting a controlled rational approach and avoiding dealing with the


parties’ feelings and emotion at all costs.


Mediators who regularly refer to the ground rules when parties are ventilating  demonstrate an inability to deal with feelings and emotions.  One of the most common myths relating to commercial


disputes is that emotions and feelings are not relevant and the mediation is only about dollars and cents.

(iv)
Pointing  to parties’ contradictions in the course of the mediation.


It is futile for the mediator to point to contradictory statements made by a party.  It may discourage parties to say what they really think.  Moreover, it is always possible that parties change their mind in the course of the mediation.  It is vital to avoid causing parties to lose face.  The apparent contradictions could be referred to diplomatically during private sessions  They may also be described as options during joint sessions.  

(v)
Becoming overly concerned with premature settlement and jeopardising prospects of productive negotiation and a mutually satisfying outcome.


This approach is often a good indicator of a mediator’s relative lack of experience or perhaps inappropriate personality traits which are so useful in mediation, such as  patience and perseverance as well as the need to normalise the fact that agreement may not be reached.

Mediators should discourage a focus on immediate solutions and 

encourage option-generating rather than premature horse-trading, which are often characteristic of entrenched positions.

The danger of focusing too early on settlement is that it may result

in an impasse created by the mediator which then becomes too

difficult to overcome.

(c)
Procedural problems.


Examples of procedural problems caused by the mediator include

(i)
The use of jargon or technical language.

(ii)
Asking parties to provide additional information to the mediator.

(iii)
Allowing parties to come to the mediation session unprepared including their authority to settle.


(i)
The use of jargon or technical language.

Even when plain English is used, it is always wise to make parties comfortable to ask questions or seek clarification of any terms used by the mediator at any stage of the mediation.

(ii)
Asking parties to provide additional information to the mediator.


Some mediators ask parties to provide them with additional 


information so that the mediator “can understand better” or can

get “the big picture”.  This may have the effect of delaying or even blocking communication and fruitful discussion between the parties.  The mediator should encourage the parties to exchange information  in order to get a better understanding of each other’s perspectives,  past, present or future as well as paving the way for meaningful  decision-making.  It is therefore useful to ask parties whether they would benefit from the additional information.

(iii)
Allowing parties to come to the mediation session unprepared including their authority to settle.



This causes unnecessary and frustrating delays and may lead


to the need for an additional mediation session.

One way to avoid such a problem is to clarify what information parties need to bring to the mediation at the pre-mediation session, often referred to as the “Preliminary Conference”. 
4. Lawyer-driven problems.

4.1.Where legal representatives can hinder settlement in mediation


Lawyer-driven problems include:


(a)
The legal takeover.


(b)
The passive legal representative.

            (c)
The difficulties faced in adhering strictly to the adversarial legal approach.

(a)
The legal take-over
*
The process can be hijacked by the legal representatives who change a co-operative problem-solving operation into an adversarial court-room style contest.

*
The lawyers do not give their clients the opportunity to play an active part in the mediation e.g. the clients do not make the opening statement 

*
When barristers as well as solicitors are present, they tend to take over the whole mediation process and may sabotage the role of the mediator e.g. by making frequent requests to negotiate in the absence of the mediator and/or the parties. The mediator can provide balance by providing for additional sessions with the parties in the absence of the legal representatives.

*
This problem can be avoided by dealing explicitly with the role of legal representatives at the Preliminary Conference.

(b)
The passive legal representative.

*
Very occasionally a lawyer attempts to play or assumes a somewhat passive role  in the mediation session.  When this occurs, warning bells should sound as mentioned earlier in the example of bad faith participation.

*
Lawyers sometimes tend to continue to use legal jargon e.g. “I put it to you…”

*
Lawyers may also be unable to resist cross-examining the other party.

*
Some lawyers continue to need to be the centre of attraction, and cannot resist continuing to adopt the role of advocate instead of encouraging their client to play a more active role in the mediation 

4.2.
Where legal representatives can assist settlement in mediation or at least narrow the issues which may end up in litigation.

The ways in which legal representatives can assist settlement in mediation 

or narrow the issues include:

(a)
Encouraging their clients to participate actively in the mediation session
 c.f. litigation.

(b)
Encouraging their clients to be realistic.



(c)
Providing technical advice.

(d)
Assisting in generating options.

(e)
Making use of opportunities to speak to their clients privately.

(f)
Taking an active part in documenting the settlement terms.

(a)
Encouraging their clients to participate actively in the mediation or at least narrow the issues in dispute.



Lawyers can be of great assistance in helping their clients participate 

actively in the mediation session instead of assuming that they are unable to do so.  E.g. “You remember when we talked about “X”  Would you like to tell them what you thought about it?”

Lawyers should also encourage their clients to make the opening statement if they feel confident enough.  They during Settlement Week
 conducted by the New South Wales Law Society,  422 out of 502 opening statements were delivered by the lawyers rather than the parties.  Certainly some parties do not feel confident making an opening statement and therefore prefer their lawyer to do so.  In such cases, the mediator should not prevent the lawyers from doing so, but they should give the parties ample opportunity to express their opinions during the course of the mediation.  This is why it is useful for the mediator to sit next to the clients rather than next to their lawyers.

(b) Encouraging their clients to be realistic.

(c)
Providing technical advice.


At any stage in the mediation session the mediator should make parties 

and their legal representatives comfortable to ask for a brief adjournment so that lawyers can give their clients advice.


(d)
Assisting in generating options.



Because of the extensive experience lawyers have in the field, 



Mediators should encourage them to do so, but not ignore the potential

(e) Making use of opportunities for lawyers to speak to their clients in

private.

See  (c) above.

(f) Taking an active part in the documentation of the settlement terms.

One of the most important and useful contribution of lawyers is the documentation of settlement terms, and their contribution should be duly acknowledged by the mediator.

Micheline Dewdney, 2006
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