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Chris Stevenson is a Barrister admitted Supreme Court Western Australia, a member of LEADR’S Panel of Advanced Mediators, a senior arbitrator and a mediator.  Catherine Davidson is a members of LEADR’s Panel of Accredited Mediators and on the Editorial Committee of LEADR Update.
“Legal issues arising from pitfalls of attending mediation”

Discussion Paper delivered to Law Society Legal Education Seminar in Perth 24 May 2000

Q: Chris, your paper refers to consensual dispute resolution as a “philosophical concept” based on a “loosely defined” process. In your experience to what extent are the players (both advisers and parties) fully aware of the complexities and subtleties involved in the process?

A:  In my experience the approach of parties and their legal advisors to mediation since 2000 when my paper was prepared has become increasingly sophisticated.  This is not to say that they are fully alert to all the risks and pitfalls that exist in mediation, but I have no doubt there is a greater level of understanding.

For context I should add that my experience as a mediator does not include family law disputes; that since joining the independent Bar in Western Australia I have acted as a barrister (as distinct from solicitor) for parties in court-based mediations, and that I have conducted many informal mediation hearings in the Building Disputes Tribunal.  The spectrum therefore includes mediations where parties are legally represented and those where parties attend in person.

I think many factors underpin my answer.  Parties engaged in mediation are simply “negotiating” with the assistance of a mediator.  Negotiation is a skill.  As such it can be practised and will improve with practice.  An analogy is the art of advocacy used by barristers in a court room; it is nothing more than the use of negotiation skills in a specialised setting, the curial process.  An example of a key negotiating skill is active listening.  We can all improve our skills in this regard….now what was the question?

I wonder how many times as a mediator you have had to deflect parties from analyzing their own negotiations while the lawyers are still in the room trying to settle the heads of agreement?  The fact is that parties do reflect on their negotiation tactics and styles.  They always have the nagging question: what if ……....?   In my experience persons engaged in mediation on a regular basis, and all dispute lawyers are, have become increasingly sophisticated in their strategies and tactics as a result of their experiences with the process.

It is also the fact that most law students these days study ADR processes and the skills involved while at University.  The gulf which existed in the early days of mediation between the “black letter” lawyers who could only approach a dispute on the basis of “legal rights”, and lawyers who were open to “indentifying the parties’ underlying interests” and allowing those interests to be “put on the table” as part of the mix leading to a resolution is not as evident these days in my mediation practice.  Today every litigation lawyer has text books on mediation and ADR on their bookshelves, if only because the courts now require parties to mediate before a trial date will be allocated.

Q: Based on recent case law do you see the legal risks in mediation rolling out more for the practitioner representing the client, the parties to the process, or the mediator?

A:  This is a difficult question.  I do not think it is possible to prioritize the risks in the way the question suggests because they each have their own magnitude and potentially severe consequences for the person whether they are the party, the legal representative or the mediator.

For the party it may simply be a question of increased costs, but equally conduct in a mediation which results in the mediated agreement being set aside for misleading and deceptive conduct may seriously undermine the party’s commercial and public reputation.  For the lawyer, depending on the transgression it might be a personal costs order for the wasted costs of the mediation incurred by the client and the other party, followed by possible sanction by the relevant body responsible for ensuring professional conduct standards.   I think that it is inevitable given the increased use of private mediations, where there is no statutory immunity, that there will be more cases concerning or arising out of the mediator’s conduct of the process, particularly if the mediator has engaged in a shuttle process between the parties. 

Q: Another question re process. If it is “loosely defined” and therefore open to individual interpretation and practice do you see parties and advisers engaging in “mediator shopping” in the market? Is this necessarily a bad thing?

A:  I have no doubt parties engage in “mediator shopping”.  It would be naïve to think otherwise.  I appreciate that the concept is contrary to the traditional role of the mediator in the sense that the parties should reach their own agreement uninfluenced by the mediator’s views or opinions.  I think it would be remiss of the lawyers not to consider the strengths and weaknesses of a possible mediator relative to the nature of the dispute and the types of parties involved.  We all do it every time we agree to the appointment of a mediator.   Perhaps the courts should allow the parties to have the Registrar of their choice for compulsory court mediations….however I am sure it would not affect the settlement rates to warrant the politics of the debate.  For the record I have great respect for the court based mediation Registrars before whom I have appeared!   

Q: In your experience of mediation do parties have difficulty engaging in what you term “cooperative problem solving”? Is there a tendency for parties to hear the other’s needs and interests but fail to fully articulate their own? Does this compromise the outcome substantially?

A: Yes, yes and yes. As a mediator I still find it difficult to get parties to fully disengage from the litigation process which is usually on foot (or about to be commenced in that often a draft statement of claim is produced by one party) and to be full and frank with each other about what the real issues are and what their respective interests are.  In my experience as a mediator, parties almost always open up as trust is built during the process and often they move further in this regard than they thought they would at the start.  This is usually because they learn that the issues in dispute are not as black and white as they thought.  The issue for the mediator is to ensure that the parties do not feel after the mediation that they have been taken further than they are comfortable with, especially if an agreement is reached. 

Q: Have you anecdotal evidence that suggests lawyers as representatives in mediation tend to engage in “positional bargaining” and so force the mediator to reach a “middle” position”?

A:  Yes, but parties are just as guilty, and sometimes better at doing it.  I am often surprised about the effect this tactic has on parties in mediation.  It can be a very powerful negotiating tactic and is obviously the antithesis of principled negotiation.  I should add that obviously as mediator I am not advocating any position, let alone a “middle position”.  I always suggest to parties wanting to engage in “positional bargaining” that it would be unhelpful to the process if they wish to state a starting position early in the process, especially before the issues have been fully identified and explored. 

Q: You stress the need for lawyers acting as advisers in mediation to prepare their client thoroughly for both the uncertainties of process and its outcome – expect the unexpected. It is your belief that the skill set here is higher then preparing a client for litigation. How do advisers to parties in mediation teach the “art of negotiation”? Do you have any recommended reading for lawyers in this role?

A:  What I was trying to say was that by the time the issues have been defined by the pleadings and witness statements exchanged there should be few surprises for a barrister who has fully prepared the case.  However in mediation because of the informality of the process and because often the issues will have only been defined in a minimal way there is obviously a greater need to be open to anything being said or emerging as an issue.  I think advisors should prepare their clients for mediation.  There are many courses directed specifically to this topic, and it is a subject covered in most of the standard ADR text books.

Q: Your paper concludes that there is a need to see an increase in uniformity, coordination and regulation of the mediation practice. To what extent do you see National Accreditation of mediators as a step in that direction?

A:  It would obviously be a step….perhaps “one small step for mankind”.

I have personal doubts about the extent to which it will make a real difference because of the diversity of mediation practitioners, the infinite different types of disputes and the subtle and not so subtle differences in the skills and processes presently being utilized by mediation practitioners.  Most practicing mediators have been formally trained and are affiliated by accreditation to one of the several ADR professional organizations, so I do not think much change will occur in the market place or in the practice of mediators.

National accreditation, if done properly, is an opportunity to badge those who practise mediation as members of an honorable profession.  It will assist to market the benefits of mediation and give the process credibility.  This may be a sufficient reason on its own to promote the concept.

The next National Mediation Conference will be held in Perth on 10 – 12 September 2008.   Those at the last National Mediation Conference in Hobart made significant commitments to progress national accreditation of mediators. This topic will be a key theme of the conference to be held in Perth.  I understand that substantial progress is expected to be made on this issue in the interim.

I look forward to seeing you at the conference Catherine.
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