
[image: image2.jpg]




Reprinted from LEADR Brief August 2001
LEGAL ISSUES ARISING FROM PITFALLS OF ATTENDING MEDIATION

Christopher Stevenson
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Introduction

The mediation process is potentially a legal minefield.  Persons who participate in consensus based dispute resolution, whether as legal advisers, parties or mediators, must act cautiously and with the requisite degree of professional care and skill.  As the law of mediation develops, it is suggested that participants will be required to adhere to standards of conduct which will reinforce the defining characteristic of such processes - the commitment by each party to participate in good faith, and in a full and frank manner.

Whatever form of mediation is used, whether court annexed or otherwise, or even a pre-trial conference, the same general issues will arise. The nature and extent of the duties of the participants, and the consequences which will flow from breach, will differ according to the circumstances in each case.  For example, what is said or done (or not said or done) in the context of negotiations in a court-annexed mediation may not be sufficient to discharge the same party’s obligation under a private mediation agreement.

There is a view in some places that mediation is a “quick and dirty fix”, and therefore a cheap way to resolve a problem.  Or, that mediation is an inferior method, as opposed to traditional litigation as a means of resolving disputes.  It can be all of these things if that is what informed disputants want - but if there is any misunderstanding about the process, time and costs will be wasted and the dispute elevated to a higher level, creating new barriers to resolution.

The better starting point is that mediation (and pre-trial conferences in the District Court) are none of these things.  A modicum of knowledge and understanding of the factors at play in consensual dispute resolution will make any person aware of the complexities, subtleties and preparation necessary on the part of all participants.

If you hold the view that mediation is cheap and fast, you are inviting error.  It may be some of these things in comparison to litigation or arbitration, but you are not comparing the same processes.  You do not just walk into court.  Likewise you can not just turn up to mediation.  To contrast litigation and mediation is in most respects meaningless.  Each in their own right is a different decision-making process, involving different skills, and with different starting points, gameplay and outcomes.

The intention of this paper is to provoke discussion for the panel session and to leave you with no doubt that there are serious legal risks in mediation, whether as a legal practitioner representing a client, or as a party to the process.  Similarly the person mediating or presiding over an alternative dispute resolution process must understand that they also are not immune from legal liability.

Various legal issues can arise out of the process of mediation.  Some will be obvious to legal practitioners and have already been the subject of judicial determination.  Others will not be so obvious, and will escape even the most fertile imagination.  These will only emerge from the peculiar circumstances of future mediation’s.

It should be noted that mediation (in whatever form) is a relatively new process and has only been used in its various guises in comparatively recent times.  It is a loosely defined philosophical concept and unlike the judicial process it is not governed by rules as to how and what the mediator and parties must do (ad hocery and random behaviour can be rewarding and creative!).  Parties themselves seek different roles, approaches and skills of mediators from mediation to mediation.

The process of mediation

Mediation is a process of “assisted decision-making”, which once embraced by the parties, requires a completely different mindset to the adversarial approach that lawyers traditionally apply to disputes.  Both lawyers as advisers, and the parties themselves, must utilise an alternative set of attitudes and skills.

On the part of the disputants, they must be prepared to accept (take back) ownership of the dispute and responsibility for it’s resolution, as opposed to merely handing it over to the lawyer.  Clients have to be willing to work with the other party, in a full and frank way, with an open mind, to understand their opponents needs and interests, as well as being prepared to identify their own.  In practice this is more difficult than it sounds.  The latter task is not always done.

Lawyers also find this type of approach too problem solving difficult because their mode of thinking is usually “proof of facts, causes of action and legal remedies”.  The adversarial approach to dispute resolution tends to result in the parties attitudes to each other being defined in fixed “positions”.  This reinforces a lack of flexibility and willingness to consider the other parties views, and results in the parties becoming entrenched in a process of positional bargaining, where compromise somewhere in the middle is agreed.  Such outcomes do not meet either parties needs, and by definition overlook all the options and alternatives which would have been open to them, if they had used an approach of co-operative problem solving.

As already stated there is no one single definition of mediation.  This is because the process is not (and should not ever) be seen as a clearly defined process.  Rather, it is a philosophical concept directed towards assisting parties in dispute to resolve their issues by consensus.

It is obvious from the above that both legal advisers and their clients must each make a fundamental shift in their approach, attitudes and responses to dispute resolution if they wish to avoid the pitfalls which will arise when making the transition from the traditional adversarial process to one of co-operative problem solving.  There is a real possibility that conduct associated with the skillset utilised for one process will be inappropriate to the other, with the risk of adverse legal consequences.

As a professional adviser you increase the risk of legal liability or claims being made against you on an exponential basis according to the lack of preparation put into the mediation with your client.  It is human nature to get upset when the unexpected occurs - people like predicability (in most things).  Therefore the more you prepare your client for every possible outcome from the mediation, including in respect of the process itself, the more likely you are to have a satisfied client.  This is basic risk-cover strategy - communication and preparation.

Misrepresentation and, misleading and deceptive conduct

As in any negotiations, legal advisers and parties need to be careful in mediation that they do not make statements which are misleading or untrue.

Participants need to ensure that they do not in the private, informal procedures of mediation, away from the authority and procedural safe guards of court processes, engage in conduct which is deserving of “legal odium”.

[The paper considers the lessons to be learnt from the recent decision of the New South Wales Court of Appeal in Williams & Ors v Commonwealth Bank of Australia [1999] NSWCA 345 (27 September 1999).]

Conclusion

The thesis of this paper is that the mediation process contains within it many potential pitfalls for legal advisers and their clients.

Notwithstanding this I firmly believe in the philosophical concept of mediation.  Consensus based dispute resolution is (usually) the most appropriate decision-making method for parties in dispute.  At the same time I readily concede that not every dispute is amenable to mediation.  It is often necessary for parties to travel some way down the pathway of litigation before the matter is ready for mediation.  Determining the best time to attempt mediation involves good judgment and is dependant on the myriad of factors relevant to each matter.

In my view legal advisers must have better communication skills with their clients for mediation purposes than is possibly the case for litigation.  It is also arguable that the “art of negotiation” replaces the “art of advocacy”, at least insofar as it applies outside the curial setting.  These skills must be learnt to minimise the risk of potential legal liability arising out of the pitfalls which can occur in mediation.

There is no doubt that courts will impose high standards on legal advisers who purport to act for clients in mediation’s.  This is clear from the decision of the Full Court of the Supreme Court of Western Australia in Ruffles v Chilman & Hamilton (unreported, 19 May 1997, LIB No 970246) where Justice Kennedy said:

“Mediation is now a significant feature of litigation in this State.  The integrity of that process is of critical importance.… If this requirement [no communication between a mediator and a decision maker] is not observed, confidence in the process of mediation is likely to be seriously compromised.”

As consensus based dispute resolution continues to be increasingly utilised in Australia, there is growing pressure to obtain some uniformity, coordination and regulation of issues which arise out of the various processes.  There are a number of statutes in each State providing for mediation within various statutory frameworks.  In December 1996, the Law Council of Australia published its “Ethical standards for mediators”.  Rule 7A of the WA Law Society Professional Conduct Rules applies to legal practitioners acting as mediators.  In March this year the National Alternative Dispute Resolution Advisory Council (NADRAC) published its discussion paper on minimum standards, training, qualifications, and associated issues in relation to providers of ADR services.  NADRAC’s current national discussions with ADR practitioners will only serve to increase the focus on the pitfalls which can arise out of mediation.

CHRIS STEVENSON

[This is an extract from a paper delivered by Chris Stevenson to a Law Society legal education seminar in Perth on 24 May 2000.  Chris is a partner at Mallesons Stephen Jaques and Vice Chair OF LEADR]
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