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Agenda

20 November 2009

Level 1, 13

-15 Bridge Street, Sydney

Indicative
timing Supporting documents
10.00 am | Welcome and overview of NMAC meeting
Minutes of the NMAC Meeting of 28 May 2009 | Minutes
(All business arising to be dealt with under
other agenda items)
Report from the NMAC Executive NMAC Executive Report (p 3 - 4)
Discussion about the name of the “MSB” Name of MSB (p 5)
11.00 am | Morning tea
11.15 am | Practice and Compliance PCWG Report (p 6 - 10)
e« PCWG Report and recommendations
o Discussion of any other issues
11.45am | MSB Papers:
o Discussion of and decision making on Issues to be decided about the MSB (p 11)
key issues: Summary of agreements made so far
o Membership about the MSB (p 12 - 13)
o Board structure
o Funding
12.45 pm | Lunch
1.30 pm MSB continued Papers:
key issues: Summary of agreements made so far
o Board structure
o Funding
4.00 pm | Other business and next meeting
4.30 pm Close
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NMAC Executive Report

Members

Fiona Hollier (Facilitator)

Franca Petrone (Secretary/Treasurer)
Terry Austin

Paul Crowley

Geri Ettinger

Jill Howieson

Tim McFarlane

Keith Chapman

Meetings
The NMAC Executive Committee has met 6 times since the May NMAC meeting with one more
planned before the November NMAC meeting.

Activities

Employment of MSB Coordinator

Applications were shortlisted by the NMAC Executive and then a selection committee of Fiona
Hollier and Paul Crowley (NMAC Executive) and Sue Duncombe Chair of former little NMAC
interviewed a number of candidates for the role. The result was that Nicole Cullen has been
retained on contract until June 30 2009 to progress the MSB project. Nicole is working in close
consultation with the NMAC Executive to identify priorities to drive the project forward.

Nicole has been an ADR practitioner since the mid 90’s. Trained as a lawyer, Nicole has worked with
Allens Arthur Robinson, the Commonwealth Bank of Australia, as Deputy Chairperson of the
Superannuation Complaints Tribunal and as Manager of the national dispute resolution scheme
established by the Financial Planning Association. Four years ago, Nicole established her own ADR
consultancy which focuses on assisting corporations to improve their ability to resolve disputes and
to deal with difficult customers. Nicole is an accredited mediator under the Australian National
Mediator System.

Approval of new RMABs
Applications to be RMABs from the Law Society of Western Australia and the Dispute Centre of
Victoria have been approved.

Business Infrastructure

The following activities have been undertaken:
e Developing a project plan
e Establishing bank accounts
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NMAC Executive Report

e Transferring responsibilities from NADRAC for maintaining mailing lists, arranging
conference calls etc

e Establishing a data base of NMAC members and dealing with membership inquiries and
applications

e Preparing a brief for website design and sourcing preliminary quotations

e |nvestigating domain name availability as one of the pre-requisites for settling on a name for
the MSB

Coordination
Coordinating preparation of meeting papers for NMAC meeting of 20 November and organising this
meeting

29 October 2009
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Name of the MSB

NMAC Executive is seeking input on possible names — see NMAC Minutes 9/09/2008, Melbourne p 7

Ideas for possible names so far are as follows:

Possible name Possible and available domain names

Mediator Standards Body www.msb.net.au

www.msb.org.au

www.mediatorstandardsbody - available in a number of
versions

Mediation Standards Australia www.msa — not available at all in any version ie
.com/.com.au/.net/.org

www.mediationstandardsaustralia - available in a number of
versions

Mediator Standards Australia www.msa — not available at all in any version ie
.com/.com.au/.net/.org etc
www.mediatorstandardsaustralia - available in a number of

versions
Mediation Standards www.mediation standards.org.au
www.mediationstandards.com.au
Mediator Standards www.mediatorstandards.org.au

www.mediatorstandards.com.au

The NMAC Executive welcomes other suggestions before and at the meeting of 20 November 2009
as well as feedback on the names listed above.
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Report of the Practice and Compliance Working Group
to the NMAC Meeting of 20th November 2009

1. Members

Fiona Hollier (Convenor)

Alysoun Boyle

Callum Campbell

Elaine Harrison

Samantha Hardy (on leave of absence)
Danielle Huntersmith

Emma Matthews

Tim McFarlane

Janice MclLeay

Katrina Spyrides

John Wade

Margaret Halsmith (NADRAC representative)

2. Meetings

The PCWG has met three times since the last NMAC meeting usually with a core group of about 8
attendees.

3. Summary of recommendations

See 4.1 below under Summary of Progress to support these recommendations:

That if an RMAB considers that an applicant for accreditation who has not met all the
requirements of accreditation as set out in the Approval Standards (Section 3. Approval
Requirements for Mediators p 5 -6) is worthy of accreditation by an alternative pathway, the
RMAB may, with permission of the applicant, submit the application to a body established
under the auspices of the MSB, for review. Such body, with reference to the intention of the
above requirements and the competencies referred to in the Practice Standards, may waive
any or all of the above requirements, or may require that the applicant attend some training
or undertake an assessment.

That this function be performed by the Practice and Compliance Working Group until the
MSB is established or until no later than 1 January 2011.

That the PCWG report to NMAC about the number and type of variations that it makes in
the requirements for accreditation, and that the need for the variations informs
recommendations to NMAC about the inclusion of new and/or amended provisions in the
Approval Standards.
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Report of the PCWG
to the NMAC Meeting of 20th November 2009 (continued)

4. Summary of progress
4.1 Review of emerging issues in accrediting mediators

RMAB:s find that the provisions of the Approval Standards have been very clear in articulating the
requirements for accreditation. As time passes, there are patterns emerging about the types of
cases for which additional provisions may be needed to enable RMABs to be able to respond
appropriately.

The PCWG has begun compiling a list of these emerging issues. We have referred back to the
Approval Standards and are considering what additional provisions or amendments if any would
provide more guidance to RMABs and to potential applicants. The emerging issues that have so far
been identified are:

a. The possible need for a sunset clause on “Experienced Qualified” accreditation pathway?

b. The need for a process to assess apparently meritorious applicants who may not meet
the prescriptive requirements as outlined in the Approval Standards (e.g. applicants with
international qualifications or university qualifications or related experience). There may
be scope for waiving particular requirements or for requesting that they do some training
and/or some assessment.

c. The need for more specific information about assessing a co-mediation model under the
Standards.

d. Difficulties in relation to Insurance — to what extent should applicants Insurance actually
reflect ADR work? Many psychologist, social science workers and possibly even legal
insurance policies do not specifically address ADR work, and may result in them not being
covered, as a result of the emerging profession and its individuality?

e. Suspension of mediators - if this occurs and accredited applications are not satisfied with
the RMAB'’s appeal process —to whom do they appeal?

f.  RMAB shopping - should an applicant be unsuccessful in their application for
accreditation, should there be any cross referencing between RMABs?

g. The potential for cross recognition of international courses

To respond to issue b. above (and to a lesser extent c.) we favour providing a mechanism for
assessing applicants who do not meet the prescriptive requirements of the Approval Standards and
offering them an alternative pathway.
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Report of the PCWG
to the NMAC Meeting of 20th November 2009 (continued)

The PCWG considered the option of giving RMABs discretion and felt that this could lead to
significant inconsistencies and as a result, diminution of the Standards. So, we settled on a
centralised mechanism that would ensure that all such applicants were assessed in the same way.

The PCWG believes that this mechanism would rightly operate under the auspices of the MSB, and
until that body is formed, the PCWG could undertake that role. The PCWG believes that the
following conditions provide for responsible decision making in relation to applicants that fall
outside the precise requirements of the Standards:

e The level of expertise on the PCWG, the collaborative effort and the agreement that will be

required to approve an alternative pathway. (PCWG members include representatives of seven

RMABs and five organisations that conduct mediation training.)

e The requirement to report to NMAC and

e The sunset clause for the operation of this mechanism through the PCWG

We therefore recommend that:

That if an RMAB considers that an applicant for accreditation who has not met all the
requirements of accreditation as set out in the Approval Standards (Section 3. Approval
Requirements for Mediators p 5 -6) is worthy of accreditation by an alternative pathway, the
RMAB may, with permission of the applicant, submit the application to a body established
under the auspices of the MSB, for review. Such body, with reference to the intention of the
above requirements and the competencies referred to in the Practice Standards, may waive
any or all of the above requirements, or may require that the applicant attend some training
or undertake an assessment.

That in the period this function be performed by the Practice and Compliance Working
Group the MSB is established or until no later than 1 January 2011.

That the PCWG report to NMAC about the number and type of variations that it makes in
the requirements for accreditation, and that the need for the variations informs
recommendations to NMAC about the inclusion of new and/or amended provisions in the
Approval Standards.

4.2 Assessment of mediator competency
At the meeting on 28 May 2009, NMAC authorised the PCWG to undertake the following

tasks:
a.

b.

C.

analyse the Assessment of Mediation Competency survey results in more depth
seek additional clarifying information from respondents

map the descriptions of assessment practices received from respondents against the
NMAS Approval Standards
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Report of the PCWG
to the NMAC Meeting of 20th November 2009 (continued)

d. compile and submit a set of strategies to NMAC that will guide organisations in how
to assess mediator competency to increase consistency in assessment across the
sector.

The PCWG is continuing to progress these tasks. Additional clarifying information is
currently being sought from respondents. It might be possible to report verbally more on
the analysis at the November 20 meeting. However, the PCWG will not be asking NMAC for
any significant decisions on this issue at that time.

4.3 RMAB Participation and Cross Mutual Recognition

At the meeting on 28 May 2009, NMAC authorised the PCWG to undertake the following
tasks:

a. compile a comprehensive, up-to-date list of all organisations/agencies providing threshold
training, education and assessment for mediators,

b. re-distribute the PCWG survey about Assessment of Mediator Competency to all those
organisations/agencies

c. provide to all members of NMAC the criteria for becoming RMABs as well as the criteria for
becoming members of NMAC

d. consider providing to all members of NMAC an information package that includes:

o aclear explanation of the roles and responsibilities of RMABs and of
members of NMAC

o aclear description of the compliance responsibilities that apply to the
provision of threshold training, education and assessment

o aclear description of the intent of inter-RMAB recognition of training and
assessment

o examples of accountable processes for formalising such recognition

e. consider a range of approaches for more effectively enlisting RMABs’ support for and
participation in NMAS

f. consider asking RMAB members of NMAC to report on their conduct of joint professional
development events

g. consider investigating the viability and cost effectiveness of developing and maintaining a
dedicated NMAS website

h. examine further the issues relating to consistent application of NMAS requirements in NMAS
Application Forms

The PCWG has made progress on a-d above.

It was decided that items a and b are very closely related to the work on mediator competency
(outlined above) so will be incorporated with this. Significant initial work has been done by the
PCWG on items c and d. It was largely from this work that the emerging issues described above
resulted. Further, the NMAC Executive has been doing some work on information to RMABs about
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Report of the PCWG
to the NMAC Meeting of 20th November 2009 (continued)

their responsibilities that can be provided to them at the time that their application to become an
RMAB is approved and as a periodic reminder.

It was decided that the PCWG would review this information, add to it as appropriate and then
consider alternative ways to present it in line with d and e above. The PCWG has yet to progress
work on items f — h.

27 October 2009
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Issues to be decided about the MSB

to provide the MSB Working Group with the information that they need to draft the
constitution of the MSB

Indicative questions

Membership
e  What will be the definition of organisation for membership purposes?

e Will all organisational members get the same number of votes, or will number of votes be
determined by some other criteria such as number of members/ number of accredited
mediators?

e Who votes to amend the constitution?

e How do 75% of members go about changing the constitution?

e How is the 75% measured?

Board structure
e |sthe Board elected or appointed or both?

e Who votes to elect the Board?/ Who appoints the Board?
e What is the composition of the Board?

o Who?

o How many?

o How often do they rotate?

o

How do we achieve a skills based Board?

Funding

What do we need to find out from NMAC members about their organisations to inform NMAC when
it is considering funding models that meet the agreed principles of independence, fairness and
sustainability? (The responses from this question will help us formulate an appropriate survey to be
sent to NMAC members.)
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Summary of AGREEMENTS about the MSB so far

Draft general principles for Governance of MSB:

To be an independent body.

To follow best business practice.

To have a governing Board.

To be an incorporated body

To have a Board with a workable number of Members.

Board Members to represent interests of consumers and mediators.
Board Members to have skills base.

Chair of Board to have governance experience and be independe

From MSB Working Group report to NMAC Meeting 9/09/2008, Perth p 10

Purposes of MSB

1. To develop, maintain and amend the Standards.

2. To oversee the application of the Standards with a view to achieving consistency, quality
and public protection regarding mediation services.

3. To support, complement and encourage RMABs in their quest to meet their objectives in
relation to the Standards.

4, To ensure the Accreditation can continue to develop.
Maintain a register of nationally accredited mediators with the RMABs responsible for
keeping their own registers up to date. (note: this seems more like a function and
perhaps could be replaced by a purpose statement such as “To ensure that accurate
records are maintained of mediators accredited under the Scheme”.

6. To take any actions necessary to support the organisational development purposes of the

MSB including, but not limited to, leadership and strategic planning.
From NMAC Minutes 9/09/2008, Melbourne p 5-6

Recommended possible functions of MSB

1.

o vk wnN

Provide leadership and support to members.

Undertake strategic planning regarding the Standards.

Information management of the MSB.

Develop a customer and market focus for the MSB.

Process management and improvement for the MSB.

Noting that RMABs may have a range of complaints handling schemes that include
statutory and non statutory schemes, to support RMABs in developing, maintaining and

implementing their complaints schemes including, by:
« providing advice about draft complaints procedures;

o providing model procedures;
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Summary of AGREEMENTS about the MSB so far (continued)

7. providing access to potential third party complaints handlers;

« collecting, collating and publishing non-identifying information about complaints that
RMABs have received in order to identify any systemic issues which may require, for

example, amendment of the Standards;
¢ publishing information about the complaints policy requirements of the Standards.

8. Education of mediation consumers of the requirement that RMABs have accessible
complaints procedures
From NMAC Minutes 9/09/2008, Melbourne p 5-6

Membership
That the Members of the MSB be organisational.
That a change of constitution to be effected only by a 75% vote of all members.
From NMAC Minutes 9/09/2008, Melbourne p 8

Incorporation
It was agreed to set up the MSB as an Incorporated Association under state legislation.
From MSB Working Group report to NMAC Meeting 9/09/2008, Perth p 11

Funding
¢ Independence. The MSB should not be at risk of being controlled by any single person,

organisation or class of organisation or RMAB or “class” of mediator so that it can go about
its task of setting and maintaining standards with independence and rigour.

e Fairness. Funding models to share the burden in an equitable and inclusive way.

e Sustainability. The funding should be adequate to provide for the operation of the
organisation in its start up phase (my thoughts are 3 years) with sufficient reserves so as to
allow it to be sustainable in the future. SUGGEST that any budget provide for reserves to
ensure long term sustainability and independence.

From NMAC Minutes 9/09/2008, Perth p 3

That the preferred method of funding is to be further investigated and may include a combination of:
« government funding,
o mediator funding whether direct or through RMABs, and
o other longer term sustainable funding to be determined by the MSB when incorporated
From NMAC Minutes 9/09/2008, Perth p 4

It was agreed to start a dialog with the National Mediation Conferences Limited about a possible
relationship into the future (specifically in relation to funding).
From NMAC Minutes 9/09/2008, Perth p 5
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